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when the public shonid come to know of-théir transactions, it 
should be able to apportion the blame or the'merit to the right 
persons. ' Hence it follows‘that the position of the Secretary o? 
State carries with it great powers 5 Whish practically make him 
absolute in the government -of India: He has an’ advisory 
council, bat’ the peculiar position of that body prevents. it 
from being of any effeetive check upon the powers of the Seere- 
tary of State. But though by tradition, ‘convention, as well as 
by specific legislative enactment, the margin of powers still 
left to the Secretary of State is very considerable, it is 
evident that the _the tendeney ¢ of the day_is rather to restri¢t shan 
to exaggerate: e these powers: S.'19 A of the latest Constitn: 

tional Act relative to the Governtnee of India enjoins npon the 
Secretary of State # make rules and restrict his own powers of 
snperintendance, rection and contro) of the Government; and 
it would be no unde stretch of the imagination to conclude that, 
should the political evolution of India continue on the course 
hitherto followed, the powers and authority of the Secretary of 
State for India must necessarily suffer a decline as representa- 
tive institutions and responsible Government grow in India. 


Vit. Control of the Secretary of State over the Council. 


The Secretary of State can control the council in more than 
one way. 


1. He has the right to fill any vacancy that may be cansed 
in the eouncil by the death, or resignation, or the expiry of the 
term of office of a councillor [8.3 (2)]. True, he has not the 
right to remove a councillor, and -ba—sannot— therefore at any 
given time create his council-to cenit his views. It is also 
probable that the security of “tenure given to%he | India coupeil- 
lors makes it impossible that during the tenure of office of the 
Searetary of State by one individual, the whole council would 
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or could be renovated by that individual to suit his tastes. The 
fincjuations in English polities, and the continual franafer of 
the leading politicians from department to department, make 

the average, tenure of office of a Secretary of State by any one 

individual never longer than the tenure of his councillors. Inelnd. 

ing reappointments of the same individnal, there have been in 

the sixtyfive years that have elapsed since the transfer of the 

Government to the Crown, twenty such Seeretaries of State, or 

au average duration of office of each Secretary of State for. 
slightly over two years and a half, while the normal duration 

of a councillor’s office is now five years. But still if all 

allowance is made for this, the fact remains that the power of 

appointment vested in the Secretary of State gives him a great. 
infinence on his council. Apart from gratitude, the forse 

of whish in the eises of such independent meu as the council- 

lors of India may be negligible, there is always the possibility 

of similarity of views influencing a Secretary of State in choos- 

ing his councillors. And particularly his power to appoint 

experts inhis eonneil is bound to give him a great influence on 

his Conneil. 


[N. B.—This power to appoint experts to the council is not 
specifically given by this Act. But it was conferred on the 
Secretary of State by 39 & 40 Vict. c. 7; and as this Act has not 
been repealed by the present Act we may take it that the power 
remains. The provisions of that Act have been thus summed up 
by Courtney Ibert:— 


‘The Seeretary of State may also, if he thinks fit, appoint 
any person having professional or other peculiar qualifications, 
to be a member of the Council of India during good behaviour. 
{In view of the very general language of S. 3 (4) of this Act it 
would seem as though such a member also can only be appoint- 
ed for.a period of 7 years, or re-appointed for special reasons 
for. another periog of 5 year?, or in all twelve years, and not 
for. ‘life. ) The special reasons for every such appointment mast 
-be stated in a minute signed by the Secretary of State and laid 
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before both Houses of Parliament. Not more than three per- 
sons 8o appointed may be members of the council at the same 
time. Ifa member so appointed resigns his office, and has at 
the date of his resignation been’ member of the council for 
more than ten years, the King may, by warrant under his sign 
manual, countersigned by the Chancellor of the Exchequer, 
grant to him, ont of the revenues of India, a retiring pension 
during life of five hundred ponnds.’’ He adds in a note, ‘‘ This 
exceptional power was exercised in the case of Sir H. 8. Maine, 
and was probably conferred with special reference to his case.’? 


(2) The mode of conducting the business in the Council 
also helps to increase the powers of the Secretary of State. As 
a rule the council is divided into committees as nearly as possi- 
ble corresponding to the departments of Government. To each 
committee are appointed four or five councillors, with some 
consideration of their special aptitude for the subjects allotted 
to each particular committee. It is easier to influence a smal} 
body of men, however exper ienced or obstinate they may be, 
than to influence a larger body, especially if they all agree in 
a particular opinion, and are men of status. And even if this 
was not always feasible,. the system of working by committees 
ix the surest way of creating difference of opinion and using 
that for one’s own object. Provided the Seeretary of State can 
find either the council asa whole to agree with him, or the 
committee to adopt his side of the question, he ean always have 
his way; for the support of the council may be represented, if 
it suits him so to represent it, as the support of common sense 
against the narrow-minded view of the experts, the committee 
being regarded as experts of the narrowest views; and if the 
committee agrees with him and the council asa whole differs. 
from him, he can claim the support of what would now bé 
represented as the sound praeticalopinion of the men who 
know their business. The council meets at least once a month, 
anda quorum of such members as may be @rescribed’ by the 
general direction of the Secretary of State is required. Af 
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meetings the reports of the different committees on different 
questions are considered in the council. This procedure of 
transacting business through the committees is of course con- 
venient, but it does weaken the practical utility of the council 
as a check upon the Secretary of State. The proposal in July 
1914 to give this procedure, a matter of convenience, the force 
of law would have perpetuated a system resulting in the practical 
impotence of the council. It still remains a matter of conven- 
jence regulated by rules made by the Secretary of State. 


3. Apart from these modes of controlling the couneil, the 
Secretary of State has large reserves of powers behind him 
which would in any case render the council’s opposition, even 
if it makes one, nugatory. In some of the most important 
questious, such as making war or peace, or conducting foreign 
relations, or eases of urgent emergencies, the Secretary of State 
need not consult his council, or even if he doesso, he is not 
bound to accept the advice of his council. Such powers eannot 
but make the Secretary of State the absolute chiet of his 
department, even though he has been furnished with constitu- 


tional advisers. 


4. His position is further strengthened by the monopoly 
of information. The members of the council have no means of 
sollecting materials for pronouncing an opinion upon any ques- 
tion beyond the information that the Secretary of State places 
at their disposal, or beyond such information as they ean get in 
common with the ordinary public from the periodical press. Says 
Sir John Strachey. ‘Such questions as the Afgan war, negotia- 
tions with Russia and the Amir of Kabul regarding the affairs of 
Afganistan, or the annexation of Burma do not come before the 
council. [ts members have not only no powers of interference, 
but they have no recognised means of obtaining information in 
regard to such subjects other than those of the general public.”’ 
Wanting in informf&tion, they can never make up their minds 
on some of the most important questions. In this respect, the 
present position of the council differs radically from that of the 
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Court of Directors of the East India Company, even after they 
were superceded by the Board of Contro! from 1784. The pre-~ 
sent Council of India can only" offer an opinion on matters 
which the Seeretary of State chooses to bring before them, 
while the Court of Directors received in the first instance all 
despatches sent from India, and sent in their own name all the 
despatches from England to India. 


5. The Secretary of State, in all matters when he goes 
eounter to the opinion of a majority of his council, can always 
‘make a show of independent, unbiassed judgment. The fact 
that at least half the members of the council have been for a 
jeng time connected with India, and have had, in their period of 
service or residence i in India, occasions for erystallising their in- 
formation ou certain matters,—perhaps for becoming partisans 
on certain questions,—-can often be adduced by the Seeretary of 
State as a reason to discredit their judgment. Unlike them he 
eomes to his office with an open mind. A partisan himself in 
English polities, he claims an entirely unbiassed judgment in 
Indian affairs. For he comes to his office with no preconceived 
notions, nor prejudices nor pre-possessions. Such a “man, 
himself of assured status and acknowledged experience in the 
polities of his own country, may reasonably elaim that on ques- 
tions of fundamental principles, he is a better judge than men 
who are likely to be partisan, or prejudiced. Besides, his posi- 
tion as the representative of the English democracy at the head 
of the Indian bureaucracy may well indnce him to discount the 
opinion of a body of men, who could not tein touch with the 
latest information about Indian questions, in spite of their long 
experience; who have perhaps left India some years ago, 
and whose experience therefore of India is likely to Be 
five years out of date; while he himself, coming new 
to his office, has all the desire to study at first hand all the 
questions of his department and has every fagility to make his . 
knowledge upto date. 


6. But the canses which make the Secretary of State sup- 
reme in thacounceil are still deeper» His power over appoint. 
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ments, his monopoly of information, the peculiar mode of 
conducting business, and of using an independent judgment are 
all but indications of those deepcr springs of action, which, 
becanse they are seldom brought to light, not the less exist. 
The Seeretary of State isva member of the British Cabinet, and 
aiso of the British Parliament. To his department, he brings 
not only an open mind, but the long experience and wider out- 
look of the Imperial Cabinet, and the democratic temperament 
of the British Parliament. If an occasivn should ever arise 
when the Secretary of State finds himself obliged to disagree 
with a majority of his council, he ean always in the last. re- 
source plead in his favour the support of the Cabinet, and also if 
“necessary that of the British Parliament.* In questions of policy 
a man who can speak before his colleagues, who have no other 
ways of making their opinion known to the Zpublic, with the 
nnited authority ofthe Cabinet and the Parliament behind his 
back, who eun refuse to justify or explain a policy, when 
questioned in Parliament or when criticised by the Government, 
unless his view of the ease is accepted, is bound to create a 
deep impression upon those ecolleagnes. Hence even in those 
eases where the Secretary of Stateis by law bound to havea 
majority of the council supporting him, his views, should they 
differ from those of the majority of the council, are bound to 
command respect, if not from the intrinsic value of those views, 
at least from the position and the power of the man who 
maintains them. 





“When Bamfield Fuller, the Lieutenant Governor of Eastern Bengal and 
Assam, followed a policy of his own which was not approved of by the Secretary 
of State, hy was forced by the latter to resign. Lord Morley was a staunch 
upholder of the rights of.the Secretary of State, and elaborated the idea that 
the Gnvernment of India were merely the agents of the Home Government. 
Several Viceroys have strongly objected to this attitude; and rizhtly 80 : for 
~ aoe — “The executive Government of India is and must be seated in 

i i ” . 
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VIL. The Future of the’ Council. 


The question has been widely debafed as to whether it is 
beneficial to India to Jeave such -vast- powers in -the-absolute 
control of a man who, however _experienced in English politics, 
isjadmittedly an “amateur in ‘Tndian questions. If it was deemed 
wise by those who were responsible for the act of 1858, trans. 
ferring the Government of the country to the Crown, to provide 
this responsible officer of the State with some checks, would 
it not be as well to make those checks effective? At the present 
day, the council, whenever it disagrees with the Secretary of 
State, however much its views may be favourable to India, is un- 
able to make its views appreciated or respected by the Secretary 
of State. And there is no means by which the Council could be 
so reformed as to be entrusted with wider powers. Even if we 
suppose that the elective element were to predominate in the 
Council of India, or to become the sole basis of the constitution 
of that cvuncil, its powers would not be appreciably increased. 
And if they increased, the increase would not nevessarily be bene- 
ficial to India. For, the questions of Indian politics are so intri- 
gate that no body of men—whether the elected representatives 
of India, or expert or experienced nominees of any other 
authority, would ever be able to give satisfactory solutions, 
if they are located at a distance from India. As Mill wrote “The 
Executive Government of India is and must be seated in India 
itself. The principal funetion of the Home Government is not 
to direct the details of administration, but to criticise or review 
the past Acts of the Indian Government; to lay down principles 
and issue general instractions for their future guidance, and te 
give or refuse sanction to great political measures which are 
referred Home for approval.’’ Citing this opinion with approval, 
Sir John Strachey adds, ‘“‘The work of the Secretary of Ntate is 
mainly confined to answering. references..made to him by the 
Government in India; and apart from great political and finan- 
isl questions, the number and nature of those references main- 
iy depend on the character of the Governor-General *for the 
time being. Some men in that position like to minimise personal 
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responsibility and to ask for orders of the Home Government 
before taking action., Others prefer to act on their own 
judgment, and on that of their councillors. ‘The Secretary of 
State initlates almost nothing.” It is true Lord Minto said 
that the last instalment of reforms were initiated in India by 
the Government of India, and not by Lord Morley; but there are 
instances also on the other side, when the Home Government 
has initiated and enforced measures upon India, such as the 
first Afgan War or the existing tariff policy of the Government 
of India, or the traffic in opium.* On the whole. however, it is 
still true that the Seeretary of State for India-in-Council confines 
himself ordinarily to reviewing, revising or refusing his sanc- 
tion to measures or proposals referred to him from India. 
With this view of the functions of the Home authorities of the 
Indian Government, every student of political science cannot 
but agree. It may happen, and it has frequently happened in 
history, that the governing authorities of one people are situated 
in another ; but if the ideal of governmentis good government, 
—vovernment in the interests of the governed,—in whatever 
form it may be organised, that ideal would never be realised so 
long as it is hoped to rule a distant dependency from one head- 
quarters in all the details of administration. And especially is. 
this true of a dependency like India whieh is so utterly dissi- 
milar to England in every respect. The authors of the transfer 
of the Government of India to the Crown well understood this, 
and so they left to the Home anthorities the power to advise, to- 
criticise, to reject acts and proposals of the Government of 
India. The idea of providing an advisory council to the chief 








The Secretary of State has a large reserve of powers of direct Governmient 
which may be and has on occasions been exercised by Him; for example :— 

(1) The first Afghan War was forced upon the Government of India by 
their Home autherities because of the Angio Russian confiict. 

(2) The Tariff policy based on Free Trade Principles was forced upom 
India in the face of opposition from the India Council ; or again 

(3) The British Government insisted on putting an end to the traffic im 
opium as being an immoral traffic, even though all the Indiam 


Governors and rulers had protested against this sacrifice of their 
revenue. 
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authority in England was not to strengthen’ the hands of the 
secretary of State at the expense of the local powers, but to 
enable him to exercise all the better his powers of supervision 
direction and control. Another reafon, of which the authors of the 
transfer were barely conscious. was the distrust of every English 
statesman of the time of all bureaucracies. The Council of India 
was to be a check, not’so much on the Secretary of State, as on the 
(sovernment of India. The reasonfor introducing such a delibe- 
vate cheek was obvious. The Government of India was in 
reality a bureaucracy; bureaucracies are bound to go astray,- 
at any rate to ignore the views of the people; to bring about good 
(covernment some popular check,—preferably ofthe English type, 
of course,—was indispensable; but the people of India were notin 
x position to eXert that check ; hence the establishment of the 
Couneil of [India consisting of men whom it would be danger- 
ous for any power to thwart. Some such train of reasoning 
must have guided the men who fixed the first constitution of 
India under the Crown. The Conneil of India according to 
this view does duty for the people of India in checking the 
otherwise all-powerfnl Government of India. Any reform in 
the constitution of that council, any increase in its power, can 
be allowed only if we admit that the people of India are yet 
unfit, or unable to provide their own effective check on their 
(sxovernment. The need for the Council of India must disappear 
when the governing authorities in India beeome amenable to the 
control of the people of the country. And yet, strange to say, 
the principle of this reasoning does not seem to be given effect 
to in the Reforming Act of 1919. It is true India does not yet 
enjoy full responsible Government and that the Act of 1919 has 
made a few changes in the constitution and the powers of the 
India Council ; but these are more or less unimportant changes,, 
and may hardly be considered a step in the direction of the 
abolition of the council altogether. 

We shall now just touch upon that abortiva attempt made a 
‘eW years ago to amend the constitution of the India Coyndil. 
The Bill in question tried to reduce the number of the council- 


56 


lors, to make the inclusion of at least two Indian members a 
statutory requirement, to secure the appointment of the Indian 
members by a system of indifect election by the non-official 
members of the Indian legislatures, to increase the salaries of 
the members to £1200 a year together with an additional al- 
lowance, in the case of Indian members, of £600, to appoint 
one expert for a period and on conditions to be specially laid 
down in each case ; to simplify the procedure of the council by 
rules made by the Secretary of State—subject to approval by 
Parliament, to dispense with the meetings of the council once a 
week and to increase the list of ‘‘ secret ’’ cases with which the 
Secretary of State may deal without consulting his council. The 
Bill evoked a strong opposition both in England and in India, 
and it was eventually dropped But all the same, we find many 
of the suggestions included in the Act of 1919. A few years after 
the failure of the Bill, an India Office Committee presided over 
by Lord Crewe revived the whole question, and made almost 
similar recommendations, most of which are ineorporated in the 
reforming Act. 


The reasoning, however which leads one to discount the 
importance of the India Council should not he construed to 
mean that, the people of India being able to provide their own 
check, there should be no connection with England in the 
fature. Even when the people of India will be governing 
themselves in name as wellas in fact, there will remain a strong 
ease of keeping up conneetion with England; «and, therefore. 
maintaining the Secretary of State for India, as well as, quite 
probably, his council. Only, in the event of the people of this 
country being able to impose their will on their Government, 
there will be no occasion for an outside power like the India 
Couneil to act. their guardian. The Home authorities, under 
that supposition, would have no need to interfere in the intern- 

a ffairs of Indie, their powers of direction aud control being 
ordinarily confined to inter-colonial or foreign questions, in 
other words to truly Imperial matters. 
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IX. Indian Appointments. 


As regards Indian appointments, under the Company the 
Court of Directors had the power to make all appointments 
to every office in the statein India. Since Pitt’s India Act of 
1784, the Directors were required to obtain the approval of the 
Crown in making certain appointments to the highest posts in 
India, though this clause was removed by an Act of 1786. The 
Crown, however, retained its powers of recalling, by a sign-man- 
ual order, any public officer in India; and this power was con- 
firmed by the Charter Act of 1793 and subsequent legislation. 
The Directors also had a similar power of reeall, and they often 
exercised it, as for instance in the case of Lord Ellenborough. 
With the transfer of the Government to the Crown, the provision 
was introduced as regards the power to make rules for the 
admission of persons to the public service of the country, which 
is now embodied in s. 19 of the present Act. Two points in that 
section call for comment. First as regurds the provision about 
appointments in the Indian army. At least one-tenth of the 
total cadetships in any year ‘are reserved for the sons of those 
who had served in India in the time of the Company. This is due 
to historical reasons. At the time of transfer the officers of the 
Indian army were recruited in two ways:-—A certain number 
of cadets was appointed to Addiseombe, from which, accord- 
ing to their success at the college examinations, they went 
out to Indiain the engineers, artillery or infantary. Others 
received direct cadetships and went to India without any pre- 
vious training. The Indian army was reorganised in 1860. 
The European army, which till then had been a separate body, 
was abolished; and the abolishing Act (23 & 24 Viet, c. 100) 
laid down that the same or equal provision for the sons of 
persons who had served in India shall be maintained in ‘any 
scheme for the reorganisation of the Indian army. The mode 
of appointments tothe native army was meanwhile also altered, 
and an order was made in 1862 by wifich the Secretary of 
State makes 20 annual appointments, from ameng = the 

sons of Indian military offloers to cadetships at Sandhurst 
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The expenses of thege cadets are paid ont of the reve- 
nues of India if their pesuntary circumstances are such as to 
require such payment. The cadets, it may be noted, need not 
join the Indian army after they leave Sandhurst. Another 
concession was also granted to the Indians by the Act of 1919 
as a result of the world war. Indians may now be admitted 
to commissioned ranks in the army which were previously 
closed to them. 


Another point requiring comment in this section about 
appointments is that all the appointments are made during 
the pleasure of the sovereign, though in practice the Secretary 
of State enters into a formal contract with persons appointed in 
England to the various branches of public service in India. 
Many of these contracts contain a clanse by which the men 
appointed to the service ure appointed for a definite term of 
years. ‘The question whether, during the continuance of the 
stipulated term of service, the Crown can remove any public 
officer from his office, on the principles laid down in many 
eases, ‘‘in the present state of the authorities, cannot be con- 
sidered free trom doubt,’’ says Sir ©. Ilbert. A case in point 
is Grant V. the Secretary of State for India in Council. Grant was 
an officer in the service of the East India Company since 1840. 
On the transfer of the Indian army to the Crown, he was 
continued in the Indian army, and was afterwards placed 
compulsorily on the Pension List, being thereby obliged to 
retire from the army. He brought an action for damages 
against the defendant, but it was held that there was no cause 
of action as the Crown, acting through the defendant, had a 
general power tv dismiss a military officer at its will, and no 
contract could be made in derogation of that power. If this 
ease holds good the Crown van presumably dismiss any public 
officer at its will. This question of contracts with the Secre- 
tary of State on behalf of the Crown is considered more fully 
below in the comments on ss. 20-32. 


PART II. 


The Revenues of India. 


20. (1) The revenues of India shall be received for and in the name of 
His Majesty, and shall, subject to the provisions of this Act, be applied for 
the purposes of the Government of India alone. 

(2) There shall be charged on the revenues of India alone -- 

(a) All the debts of the East India company; and 

(+) all sums of money, costs, charges and expenses which if the Go- 

vernment of India Act, 1858, had not been passed, would have 
been payable by the East India Company out of the revenues of 
India in respect of any treaties, covenants, contracts, grants 
liabilities existing at the commencement of that Act; and 

(©) All expenses, debts and liabilities lawfully contracted and incurred! 
on account of the Government of India ; and 

(@) All payments under this Act, except so far as is otherwise provided 
for under this act. 

(3) The expression “ The Revenues of India” in this Act shall include 
all the territorial and other revenues of or arising in British India; and in 
particular 

(«) all tributes and other payments in respect of any territories which: 
would have been receivable by or in the name of the East India 
Company if the Government of India Act, 1858, had not been. 
passed ; and - 

(>) all fines and penalties incurred by the sentence or order of any 
court of justice ix British India, and all forfeitures for crimes of 
any moveable or immoveable property in British India ; and 

(c) all moveable or immoveable property in British India escheating or 
lapsing for want of an heir or successor, and all property in 
British India devolving 13 bona vacantia for want of a rightful 
owner. ; 2 

(4) All property vested in, or arising or accruing from property vested’ 
in, His Majesty under the Government of India Act, 1858, or this Act, or to be 
received or disposed of by the Secretary of State in Council under this Act, 
shall be applied in aid of the revenues of India. 

21. Subject to the provisions of this Act and rules made thereunder, the 
expenditure of the revenues of India, both in British India and eleewher®, shall 
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be subject to the control of the Srcretary of State in Counci) ; and no grant 
‘or appropriation of any part of these revenues, or of any property coming into 
the possession of the Secretary of State in Council by virtue of the Govern- 
ment of India Act, 1858, or this Act, #hall be made without the concurrence of 
# majority of votes at a meeting of the Council of India. 


+22, Except for preventing or repelling actual invasion of His Majesty's 
Indian possessions, or under other sudden and urgent necessity, the revenues of 
India shall not, without the consent of both Houses of Parliament, be appli- 
cable to defraying the expenses of any military operation carried on beyond the 
external frontiers of those possessions by His Majesty’s forces, charged upon 
these revenues. 


23. (1) Such part of the revenues of India as are remitted to the United 
Kingdom and all money arising or accruing in the United Kingdom from any 
property or right vested in His Majesty for the purposes of the Government 
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of India Act or from the sale or disposal thereof, shall be paid to the Secretary 
wf State in Council, to be applied for the purposes of the Act. 


(2) All such revenues and money shall, except us by this section pro- 
vided, be paid into the Bank of England to the credit of an account entitled 
“ The account of the Seeretary of State in Council of India.” 


(3) The money placed to the credit of that account shall be paid out on 
drafts or orders, either signed by two members of the Council of India and coun- 
tersigned by the Secretary of State or one of his undersvervtaries or his assistant 
underrecretary, or signed by the accountant-general on the establishment of the 
Secretary of State in Council, or by one vf the two senior clerks in the Depart- 
ment of that accountant-general and countersigned in such manner as the 
Secretary of State directs; and any draft or order so signed and countersigned 
shall effectually discharge the Bank of Fngland for all money paid thereon. 


(4) The Secretary of State in Council may, for the payment of current 
demands, keep at the Bank of England such agcounts as ho deems expedient ; 
and every such account shall be kept in such name and be drawn upon by such 
person, and in such manner, ag the Secretary of State in Council directs. 

(6) There shall be raised in the books of the Bank of Englaud such 
‘accounts as may be necessary in respect of stock vested in the Secretary of 
State in Council; and every such account shall be entitled “ The stock ac- 
count of the Secretary of State in Council of India.” 


(6) Evory accqunt referred to in this section shall be a public account. 


24. Tho Secretary of State in Council, by power of attorney executed by 
two members of the Council of India and countersigned by the Secretary of 
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State or one of his undersecretaries, or his assistant undersecretary, may 
authorise all or any of the cashiers of the Bank’ of England : 


(a) to sell and transfer all or agy part of any stock standing in the 
books of the Bank to the account of the Secretary of State in 
Council, and 
b) to purchase and accept stock for any such account, and 
(ce) to receive dividends on any stock standing to any such account; 
und by any writing signed by two members of the Council of India and 
countersigned as aforesaid, may direct the application of the money to be 
received in respect of any of the sale or dividend. 


Provided that stock shall not be purchased or sold and transferred under 
the zuthority of any such general power of attorney, except on an order in 
writing directed to the chief cashier and chief accountant of the Bank of Eng- 
land, and signed and countersigned as aforesaid. 

25. All securities held by or lodged with the Bank of England in trust for 
or in account or on behalf of the Secretary of State in Council may bs disposed 
of, and the proceeds thereof may be applied as may be authorised by order in 
«riting signed by two members of the Council of India, and countersigned by 
the Secretary of State or one of his undersecretaries, or his assistant under- 
secretary, and directed tu the chief cashier und the chief accountant of the 
Bank of England. 

26. The Secretary of State in Council shall within the first fourteen days 
during which Parliament is sitting next after the first day of May in every 
yeur, lay before both Houses of Parliament: 

(a) anaccount, for the financial year preceding that last completed, 
of the annual produce of the revenues of India, distinguishing 
the same under the respective heads thereof, in each of the 
several provinces ; and of all the annual receipts and disburse- 
ments at home and abroad for the purposes of tne Government 
of India, distinguishing the same under the respective heads 
thereof ; 

(0) the latest estimate of the same for the financial year last completed ; 

(ce) accounts of stocks, loans, debts and liabilities chargeable on the 
revenues of India, at home and abroad, at the commencement 
and close of the financial year preceding that last completed, the. 
loans, debts and liabilities raised or incurred within that year, 
the amounts paid off or discharged during that year, the rates of 
interest borne by those loans, debts and liabilities respectively, 
and the annual amount of that interest ; 


(2) a list of the establishment of the Secretary of State in Counqil, and 
the salaries and allowances payable in respect thereof. 
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(2) If any new or increased salary or pension of fifty pounds a year or 
upwards has been granted or credited within any year in respect of the said 
establishment, the particulars thereof ghall be specially stated and explained! 
at the foot of the account for that year. 


(3) The account shall be accompanied by a statement, prepared from 
detailed reports from each province, in such form as best exhibits the moral 
and material progress and condition of India. 


27. (1) His Majesty may, by warrant under His Royal Sign-Manual, 
countersigned by the Chancellor of the Exchequer, appoint a fit person to br 
auditor of the accounts of the Secretary] of State in;Council, and authorise 
that auditor to appoint and remove such assistants as may be specified in the 
warrant. 


(2) The auditor shall examine and audit the accounts of the receipt. 
expenditure and disposal in the United Kingdom of all money, stores and 
property applicable for the purposes of this Act. 


(3) The Seerctary of State in Council shall, by the officers and servants 
of his establishment, produce and lay before the auditor all such accounts, 
accompanied by proper vouchers for their support, and submit to his inspec- 
tion all books, pupers, and writings having relation thereto. 


(4) The auditor may examine all such officers and servants of that 
establishment, being in the United Kingdom, as he thinks fit, in relation to 
such accounts and the receipt, expenditure or disposal of such money, stores 
and property, and may for that purpose, by writing signed by him, summon 
before him any such officer or servant. 


(5) The auditor shall report to the Secretary of State in Council his 
approval or disapproval of the accounts aforesaid, with such remarks and 
observations in relation thereto, as he thinks fit, specially nuting cases (if any) 
in which itappears to him that any money arising out of the revenues of India 
has been appropriated to purposes other than those to which they are applicable. 


(6) The auditor shall specify in detail in his reports all sums of money; 
stores and property which qnght to be accounted for, and are not brought 
into account, or have not been appropriated in conformity with the provisions 
of’the law, or which have been expended or disposed of without due authority, 
and shall also specify any defects, inaccuracies or irregularities which may 
appear in the accounts, or in the authorities, vouchers, or documents having 
relation thereto. 


(7) The auditor shall lay his reports before both Houses of Parliament, 
with the fecounts of the year to which the reports relate. 


(8) The auditor shall hold office during good behaviour. 
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(9) There shall be paid to the auditor and his assistants out of the re- 
venues of India, or out of moneys provided by Parliament such ‘salaries as His 
Majesty, by warrant signed and countergigned as aforesaid, may direct, 


(10) The auditor and his assistants (notwithstanding that some of them 
do not hold certificates from the Civil Service Commissioners) shall, for the 
purposes of superannuation allowance, be in the same position as if the auditor 
and his assistants were on the establishment of the Secretary of State in Council. 


PART III. 
Property, Contracte and Liabilities. 


28. (1) The Secretary of State in Council may, with the concurrence of 
a majority of votes at o meeting of the Council of India, sell and dispose of 
any real or personal estate for the time being vested in His Majesty for the 
purposes of the (fovernmont of India, and raise money on any such real 
or personal estate by way of mortgage, or otherwise and make the proper 
assurances for any of those purposes, and purchase and acquire any property 

(2) Any assurance relating to real estate made by the authority 
of the Secretary of State in Council, may be made under the hands and seals 
of two members of the Council of India. 

(3) All property acquired in pursuance of this section shail vest in His 
Mujesty for the purposes of the government of India. 

29. (1) Subject to the provisions of this Act regarding the appoint- 
ment of a High Comnissioner for India the Secretary of State in Couneil may, 
with the concurrence of a majority of votes at 1 meeting of the Council of 
India, make any contract for the purposes of this Act. 


(2) Any coutract so made may be expresse?? to be made by the Secretary 
of State in Council, 

(3) Any eontract so made which, if it were made between private per- 
sons, would be by law required to be under seal, may be made, varied 
or discharged under thie hands and seals of two members of the Council of 
India. 

(4) Any contract so made which, if it were made between private per- 
sons, would bo by law required to be signed by the party to be charged there- 
with, may bs mude, varied or discharged under the hands of two members of 
the Council of India. 

(5) Provided that any contract for or relating to the manufacture, sale, 
purchase, or supply of goocls, or for or relating to affreightment or the carriage 
of goods, or tu insurance, may, subject to such rules and restrictions ag the 
Secrotary of State in Council prescribes, be made and signed on behalf of the 
Secretary of State in Council by any person upon the permanent establishment 
of the Secretary of State in Coyncil who is daly empowered by the Secretary 
of State in Council ia this behalf. Contracts so made and signed shall be as 
valid ind effectual as if made as prescribed by the foregoing provisions of this 
section. ‘Partieulars of all contracts so made and signed shall be laid before 
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the Secretary of State in Council in such msuner and form and within suck 
times as the Secretary of State in Council prescribes. 


(6) The benefit and liability of @very contract made in pursuance of this 
section shall pass to the Secretary of State in Council for the time being. 


29 (A) His Majesty may by order in Council make provision for the ap~ 
pointment of a High Commissioner for India in the United Kingdom and for 
the pay, pension, powers, duties, and conditions of employment of the High 
Commissioner and of his assistants; and the Order may further provide for 
delegating to the High Commissioner any of the powers previously exercised 
by the Secretary of State or the Secretary of State in Council, whether under 
this Act or otherwise, in relation to making contracts, und may prescribe the 

‘vonditions under which he shall act on behalf of the Governor-General in 
Council or any local Government. 


30. (1) The Governor-General in Council) and any local Government 
may, ov behalf and in the name of the Secretary of State in Council, and sub- 
ject to such provisions or restrictions as the Secretary of State in Council, with 
the concurrence of a majerity of votes at a meeting of the Council of India, 
prescribes, sell and dispose of any real or personal estate whatsoever in British 
India, within the limits of their respective Governments, for the time being 
vested in His Majesty for the purposes of the government of India, or reise 
money on any such real or personal estate by way of mortgage, or otherwise 
and make proper assurances for any of those purposes, and purchase or acquire 
any property in British India within the said respective limits, and make any 
contract for the purposes of this Act. 


(1) (a) A local Government may on behalf and in the name of the Secre- 
tary of State in Council raise money on the Security of revennes 
allocated to it under this Act, and make proper assurances for 
that purpose and rules made under this Act may provide for the 
conditions under which this power shall.be exercisable. 


(2) Every Assurance and contract made for the purposes of subsection 
1 of this section shall be executed by such person and in such manner as the 
Governor-General in Council by resolution directs or authorises, and if so- 


executed may be enforced by or against the Secretary of State in Council for 
the time being. 


(3) All property scnnitoel’ in pursuance of this section shall vest in His 
Majesty for the purposes of the government of India. 

31. The Governor-General in Council, and any other person authorised 
by any Act passed in that behalf by the Indian Legislature may maze any 
grant or dispositionwf any property in British Ipdia accruing to Hid Majesty 
by forfeiture, escheat or lapse, or by devolution” as bona vacantia, to or im 
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favour of any relative or connection of the person from whom the property has 
accrued, or to or in favour of any other person. 

32. (1) The Secretary of State in, Council may sue and be sued by the 
name of the Secretary of State in Council, as a body corporate. 

(2) Every person shall have the same remedies against the Secretary of 
State in Council as he might have had against the East India Company, if the 
Government of India Act, 1858, and this Act had not been passed. 

(3) The property for the time being vested in His Mujesty for the pur- 
poses of the government of India shall be liable to the same judgments and 
executions as it would have been liable to in respect of liabilities lawfully 
incurred by the East India Company if the Government of India Act. 1858, and 
this Act had not been passed. : 


(4) Neither the Secretary of State nor any member of the Council of 
India shall be personally fliable in respect of any assurance or contract made by 
or on behalf of the Secretary of State in Council, or any other ‘iability iucur- 
red by tho Secretary of State or the Secretary of State in Council in his or 
their official capacity, nor in respoct of any contract, covenant or engagement of 
the East India Company; nor shall any person executing any assurance or 
contract on behalf of the Secretary of State in Council be persunally liable in 
respect thereof, but all such liabilities and all costs and damages in respect 
thereof, shall be borne by the revenues of India. 


Conmamegds- 


The Act speaks throughout of the revenues of-India, when it 
would be more accurate to speak of the revenues of British India. 
It is true subsection 3 defines the revenues to include “all tribu- 
tes and other payments ; but those tributes are not by natureof 
the ordinary revenues”’ of the Government, and therefore should 
not be regarded as part of the revenues of India. All the debts 
and liabilities of the East India Company in 1858 were charged 
against the revenues of India, and this provision of the Act of 
1858 has beenerepeated in this Act. When' we recall that the East 
India Company’s debts were incurred for accomplishing the 
conquest of India, we cannot help feeling that it is unfair to 
charge those debts on the Indian revennes; and critics 
of British administration in India may complain, with some 
show of justice, that while the British Crown got the 
rich patrimony of India, the people of India had to pay 
the purehase price. Again there have been charged on the 
revenues of India all pensions to the dispossessed princes 
whose territories were annexed by the British. This amount, 
once formidable, is now dwindling, because since 1857, many of 
these pensions have been discontinued on the plea that the ado at- 
ed or natural heir of an original pensioner had no right to the 
peusions. Still even at the present day, a considerable amount 
is being paid by way of pension to the families of Murshidabad 
and Oudh in Bengal, the deseendants of the Nawab of the Carnatic 
in Madras, and of Ranjit Singh in the Punjab, as liabilities 
inherited from the East India Company; and are included under 
the budget of the Government of India under the head of 
political pensions. Payments like the subsidy to the Amir 
of Afghanistan are in aclass by themselves; while the pen- 
sions now decreed to the deposed rulers of Baroda or Nabha 
are essentially different, as they are charged on the rev8nueg 
of their states which still remain non-British territory. 
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Under the Company Parliament had frounentiy passed laws 
to restrain what the great Canning described as ‘‘the irrepressi- 
ble tendency of our Hastern empire to expand;’’ but they were 
more frequently ignored than obeyed. The revenues of India 
were squandered in ceaseless and costly wars, and the Company 
was almost always in financial difficulties. To safeguard against 
this ;.drrepressible tendency again asserting itself, it was pro- 
nia by the Act of 1858 that the expenditure of the revenues of 
Imtie, in India or outside India, shall be subject to the control 
' the Secretary of State. The latter was prohibited by the same 

& from making any grant of these revenues or appropriating 
ty part there of, or assigning any property vesting in the 
Crown, except by the consent of a majority of the India Couneil. 
This provision has also been incorporated in the present Act. 
But in practice this restraint on the powers of the Secretary 
of State cannot be effectively asserted In Imperial questions, 
like the making of war, the Secretary of State, as member of 
the British Cabinet, acts in accordance with the devision of the 
latter; and the India Council, even if it be unanimously 
against such a war, has to bow to the will of the Cabinet; and 
cannot refuse to sanction the expenditure for war forced upon 
them by the Seeretary of State. Thus the control of the India 
Council on the revenues of India is only nominal so long as 
the Secretary of State has the support of the British Cabinet. 
One wonders what would happen if the India Conneil remained 
obdurate, and refused to sanction the expenses of such a war. 
Would the Secretary of State, acting on his own authority, and 
uuder the plea of a sudden and urgent necessity, defray the 
expenses from the Indian revenues in defiance of the Council? 





Another assurance, and a stronger one, against a misuse by 
the Seeretary of State of the revenues of India for military 
purposes has also been made by the Act. It has been !provided 
that without theeconsent of Parliament the revenues of India 
cannet be employed for military operations beyond the 
frontiers of India except for preventing or repelling an actual 
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invasion (s. 22.) But this is also a sufficiently vague provision 
to leave a margin of discretion to the Government of India and 
to the Secretary of State. Since* the transfer of the Govern- 
ment of India to the Crown, there have been numerous 
occasions on which the spirit of this section, if not the letter, 
has been infringed upon. In the Afghan War of 1878, in the 
Burma struggle of 1886, in the Soudan campaign, and lastly: 
during the Tibet expedition of 1904, this section and its effents: 
were discussed in Parliament. It is not yet quite clear whethax: 
the consent of Parliament is required before the actual declarhe 
tion of war; we are inclined to think it is not. The po 
to devlare war is, by the general principle of the Brit 
constitution, wested in the Crown; and in the ease of the 
Government of India, is vested in the crown acting through the 
Secretary of State and the Viceroy (S. 44 0f the Act). The 
consent of Parliament is only needed to appropriate the reve- 
nues of India for the purpose of a war already declared. 
Under the circumstances, it is not unlikely that Parliament 
would have to give its consent even if it disapproved of the 
war as such.* 







And all this is apart from the saving elanse ‘‘ except for 
preventing or repelling an actual invasion’’ for which pre 
sumably, the consent of Parliament is not required. Fighting 
with neighbouring tribes, especially the ever-turbalent neigh- 
bours of India, may easily be represented as an attempt to 
prevent a possible or to repell an actual invasion. 


The revenues of India that are remitted to-Kngland, or 
that arise in England are to be paid into the account of the 
Secretary of State for India in Council at the Bank of England. 
This was permissible during the period when there was no Indian 
publje bank in England. The privilege to the Bank of Eng- 
land of acting as the Secretary of State’s bankers costs India 
directly and indirectly, considerable amounts: (a) directly for 

“In the 2nd Afghan War (1881) Parliament subsequently voted 5 allichie 


pee 4 = of a total expenditure of twenty-three crores of rupees, even 
though it disapproved of the war. 
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payment to be made on account of public debt as wellas such 
other services as printing of currency notes, postage and 
judicial stamps, water-mark Stamp paper, dyes, ete. for the 
same; (b) indirectly throngh loss of interest onthe balances and 
reserves deposited in the Bank of England, which, at 3 per cent 
per annum on ten millions on an average, would amount to 
£300,000. Together with direct payments, this wonld ag- 
gregate over half a million sterling per annum. Since the 
¢reation of the Imperial Bank with a branch in England, there 
is now no reason why all this banking business shonld not be 
entrusted to that Indian institution in preference to the Bank 
of England. 


The aecount of the Secretary of State for India in Council 
cannot be drawn upon except by a draft or an order signed 
either by two members of the Conneil, and econntersigned by 
the Secretary of State, or by one of his under-secretaries, or 
by the assistant under-secretary, or signed by the accountant- 
general of the India Office or by one of the two senior clerks 
in that department, and countersigned in the manner prescribed 
by the Secretary of State. There should also be a separate 
account tor the stocks and property held by the Secretary of 
State for India in Council, that is for the securities in the Gold 
Standard Reserve, and the Paper Currency Reserve, or any 
portion of these reserves which are heldin English secarities. 
The financial accounts of India, together with a general state- 
ment of the moral and material progress of India, must be laid 
before Parliament at one time or another during the session; 
and, by the new practice, are so submitted some time between 
Aprilaad July, which is a considerable improvement on the 
previous practice of submitting them at the fag end of the 
Parliamentary Session. But even so, on the finances of Ihdia 
asa whole, there is no control of any democratic nature in or 
outgide India. THe accounts that are laid before the Parlia- 
ment @re for the financial year preveding that last completed, 
and Parliament would scarcely worry itself about revenues 
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expended two years back. Evenif jt had the time to interest 
itself in Indian affairs, all that it can do is ‘to notify to the 
Secretary of State its disapproval of certain measures. The 
only serious tempatition to parliament to intervene in Indian 
affairs is provided by 5S. 2 (3) of the act. The accounts of the 
Secretary of State are to be audited by an independent officer who 
must submit an indedendent aceount to both the Houses of Parlia- 
ment, and whose appointment is during good behaviour. The 
auditor specifies in details in his reports, all sums of money, 
stores and property: which are not accounted for, or have not 
‘been appropriated in conformity with the provisions of the 
law: and sinee all such reports are laid before the Houses of 
Parliament..there is thus an indirect control over the Secretary 
of State. 


As regards the contracts by the Secretary of State several 
points of legal and general importance have tothe noted. (1) 
Contracts, which by English law, if made by private individuals, 
would have to be made under seal, should be made under the 
hand and seal of two members of the Council. (2) For making. 
all such contracts the Secretary of State must have a majority 
ot votes with him in his Council. (3) For contracts so made 
the Secretary of State for India in Couneil is regarded as a 
corporation and may sue and be sued upon these contracts. (4) 
Neither the Seeretary of State nor any member of Council 
is personally responsible for these contracts. (5) The Seeretary 
of State is not in the position of a body corporate for the pur- 
pose of holding property which vests directly in the Crown, 
thongh he is in the position of a body corporate for making 
contraets and for suing or being sued. (6) Thereisa statutary 
remedy against the Secretary of State, which is not confined to 
those eases for whieh a petition of right will lie in England; 
but, it would seem that only such suits,—apart from special 
statutary provision—may be brought against the Secretary of 
State as are in respect of acts done in the conduet of undegtakings 
which wight be varried on by private individuals without so-. 
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vereign powers. (7) Hence a suit or action against the Secretary 
of State may sometimes be met by the plea that the act com. 
plained of was an act of state. All these points are illustrated 
by a few cases given below. 


According to a maxim of the constitutional law of England 
the King can do no wrong, and so the subject in England has no 
remedy, not even by a petition of right. Fora wrong comit- 
ted in obedience or professed obedience to the Crown the remedy 
is against the wrong-doer himself, and not his official superior, 
since the ultimate superior, the Crown, is not responsible. Even 
for a breach of contract the remedy is not by an ordinary — 
action, but by a petition of right, which, since the case of R. vs. 
Thomas in 1874, has been allowed in all cases of& breach of 
contract. In the ease of Frith va. Regina in 1872, Frith, represent- 
ing the creditor of the King of Oudh, whose territory was 
annexed by the Hast [India Company in 1856, sought to recover 
the debt by a petition of right from the Qneen as the suecessor 
of the East India Company. It was held that assuming 
the East India Company became liable by reason of the 
annexation to pay the debt, the remedy of the suppliant was 
against the Secretary of State for India in Council, who, under 
the act of 1858, was the successor of the Company, and not 
the Crown. It was further pointed out that even if a 
jadgment was given for the suppliant, it would be barren 
sinee the revenues of England could not be liable to pay the 
claim. In the Tanjore ease, (Secretary of State in Council of 
India ve. Kamachee Bye Saheba 1856. 13 Moore P.C. 22) a bill was 
filed on the Equity side of the Supreme Court at Madras 
to establish a claim as private proparty to certain property 
of which the Government had taken possession and for an 
account. The acts in question were done by a vommissioner 
on behalf on the Government for taking over the adminis- 
tration of the Tanjore State on the death of the Raja without 
beirs., It was held that the annexation was made by the 
British «{overnment as a sovereign power, acting through 
its delegate the Kast India Company. As such it was an act of 
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state to inguire into the propriety of which no court,—not 
even the Judicial Committee—was conipetent. Lord Kingsdown 
giving judgement in the Privy Council in that case remarked :. 
“Tt ig sufficient to say that even if a wrong has been done, it is 
a wrong for which no municipal court can afford a remedy.” 
The principle was slightly diffrent in Forester & others va. the 
Secretary of State for India in Council. There the Government 
of India had resumed the property of Begum Sumroo on her 
death, and the legality of that act was questioned by her 
heirs. It appeared thatthe Begum was not quite an independent 
Sovereign at the time of her death, buta British subject. Henoe 
the annexation of her estate was not the annexation by arbitrary 
power of the territories of one sovereign power by another, bat 
the resumption, under colour of legal title, of lands previously 
held from the Government by a subject under a particular tenure, 
on the alleged determination of that tenure. The questions in 
that suit, therefore, were regarded as cognisable by a municipal 
court. The facts in Dhulip Sing’s case were very nearly the same 
ag in the Tanjore ease, and the same principles were upheld. 
(Salman ra. the Secretary of State for India in Council, 1905, 
I. K. B. 613). 


Apart from the acts of state, the Secretary of State asa 
corporate body is able to sue and he sued in respect of con- 
tracts; but in contracts of service regard must be had also to the 
principles regulating the tenure of a servant under the Crown. 
In the case of Jehangir M. Cursetji vs. the Secretary of Sate 
for India in Council (I. L. R. 27 Bom. 189) the plaintiff waa a 
Hazur Deputy UVollector of Poona, and for certain acts done. 
by him he was censured by a resolution of the Government of 
Bombay, dated 6th November, 1899. This censure was constried 
by the plaintiff intoa defamation, and he sued the Secretary 
of State for the same. It was held: (a) that the Governor of. 
Bombay and the members of his Council are exempt by law 
from the jurisdiction of the High Court of Bombay fox acts 
done in their publi« capacity. Hence no action lies agafnst ‘the 
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Secretary of State in respect of such acts. (b) The Secretary of 
State could only be sued in respect of those matters for which 
the East India Company could have been sued, i.e. matters 
for which private individuals and trading corporation could be 
sued and those matters for which there is express statutary pro. 
vision. No suit would lie against the East India Company in 
respect of acts of state, and so no suit lies against the Secretary 
of State for such matters. (c) The plaintiff was a public officer, 
whose employment was one which could only be given to him 
by the sovereign or the agents of the sovereign. Such publie 
servants hold their office at the pleasure of the sovereign, being 
liable to dismissal at his will and pleasure, if that power is not 
limited by statutary provision, as for instanceein the case 
of the members of the Council of India. The power of dismis- 
sal ingludes all others powers of censure or reprimand. 

We may, at the cost of some repetition, but for the sake 
of clearness, sum up onee again the position ofthe Seeretary of 
State in respect of contracts as follows:— 


_» For the purpose making contracts the Seeretary of State 
is a body corporate-or in the same position as a body eorporate, 
though he is not such for holding property. Such property;, 
as would have formerly vested in the East India Company, now 
vests in the Crown. [| Kinlock va. the Secretary of States in 
Council 1880, L. S. 15 Ch. D.| The debts due to the Secretary 
of State in India rank in priority of all other debts. There isa 
statutary remedy provided against the Secretary of State, and 
that remedy is not confined to those cases for which a petition 
of right would lie in England. But, apart from special Statu- 
tary provisions, the only suits which could have been brought 
against the East India Company, and which can now be brought 
against the Secretary of State in Council, are suits in respect of 
acts ‘done in the conduct of undertakings which might be carried 
on'by private individuals. Hence if an act complained of was 
an ‘aet done by Secretary of State in the exercise of the sove- 
reign power of the Crown, and on behalf of the Crown, no 
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court of justice would have jurisdiction’ to try that case. In 
suits or actions against the Seeretary of State for breach of 
vontracts of service, regard mugt also be had to the principles 
regulating the tenure of servants under the Crown. And the 
liability of the Secretary of State in Council to be sued does not 
deprive the Crown of its privileges by virtue of its prerogatives. 

Before commencing an action ‘against the Secretary of State 
notice of 2 months must be given according to S. 80 of the 
Civi) Procedure Code of 1908. 


CHAPTER III. . 
The Governor-General in Council. 


33, Subject to the provisions of this Act and rules made thereunder, the 
superintendence, direction and control of the civil and military government of 
India is vested in the Governor-General in Council, who is required to pay due 
obedience to all such orders as he may receive from the Secretary of State. 


The Governor-General. 


34. The Governor-General of India is appointed by His Majesty by 
warrant under the Royal Sign Manual, 


35. Omitted. 


The Governor-General’s Executive Council. 


36. (1) The members of the Governor-General’s Executive Council 
shal] be appointed by His Majesty by warrant under the Roya! Sign Manual. 


(2) The number of the members of the Council shall be such as His 
Majesty thinks fit to appoint. 


(3) Three at least of them must be persons who have been for at least 
ten years in the service of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates of Scotland, or 
a pleader of a High Court of not less than ten years’ standing. 


(4) If any member of the Council, other than the Commander-in-chief for 
the time being of His Majesty’s forces in India, is at the time of his appoint- 
ment in the military service of the Crown, he shall not, during his continuance 
in office as such member, hold any military command or be employed in actual 
military duties. 


(5) Provision may be made by rules under this Act as to the qualifica- 
tions to be required in respect of the members of the Governor-General’s 
Executive Council in any case where, such provision is not made by the fore- 
going provisions of this section. 


37. If the Commander-in-chief for the time being of His Majesty's 
forces in India is a member of the Governor-General’s Executive Counoil, he 
shall, subject to the provisions of this Act, have rank and precedence in the 
council next after the Governor-General. 
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38, The Governor-General shall appoint a member of his Executive 
Council to be Vice-president thereof. 


39. (1) The Governor-General’s Executive Council shal assemble ‘at 
such places in India as the Governor-Guneral i in Council appoints. 


(2) At any meeting of the council the Governor-General or other person 
presiding and one member of the council other than the Commander-in-chief 
may exercise all the functions of the Governor-General in Council. 


40. (1) All orders and other proceedings of the Governor-General in 
Council shall be expressed to be made by the Governor-General in Cuuncil, and 
shall be signed by a secretary to the Government of India, or otherwise as the 
Governor-General in Council may direct and when so signed shal] not be called 

‘into question in any legal proceeding on the ground that they were not duly 
made by the Governor-General in council, 


(2) ‘The Governor-General may make rules and orders for the more 
convenient transaction of business in his executive council, and every order 
made, or act dune, in secordanve with such rules and orders, shall be treated 
as being the order or the act of the Governor-General in Council. 


41. (1) Uf any difference of opinion arises on any question brought 
before a meeting of the Governor-General's Executive Council, the Governor- 
General in Council shall be bound by the opinion and decision of the majority 
of those present, and, if they are equally divided, the Governor-General or 
other person presiding shall have a second or casting vote. 


(2) Provided that whenever any measure is proposed before the Gover- 
nor-General in Council whereby the safety, tranquillity or interests of British 
India, vr any part thereof, arc or may be, in the judgement of the Governor- 
General, essentially affected, and he is of opinion either that the measure pro- 
posed oucht to be adopted and carried into execution, or that it ought to be 
suspended or rejected, and the majority present at a meeting of the council 
dissent from that vpinion, the Governor-General may on his own authority and 
responsibility, adopt, suspend or reject the measure, in whole or in part. 


(3) In every such case any two members of the dissentient majority may 
require that the adoption, suspension or rejection of the measure; and the fact 
of their dissent, be reported to the Secretary of State, and the report shall be 
accompanied by copies of any minutes which the members of the council have 
recorded on the subject. 


(4) Nothing in this section shall empower the Governor-General to do 
anything which he could not have lawfully done with the concurrence of his 
council, — 

42. If the Governor-General is obliged to absent himself from any 
meeting of the council, by indisposition or any other cause, the vice-president, 
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or, if he is absent, the senior membe1 other than the Commander-in-Chic! 
present at the meeting, shall preside thereat, with the like powers as the 
Governor-General would have had if present: 


Provided that if the Governor-General is u:{ the time resident at the place 
where the meeting is assembled, and is not prwented by indisposition from 
signing any act of council made at the meeting, the act shall require hiv 
signature; but if he declines or refuses to sign it, the like provisions shal) 
have effect usin cases where the Governor-General. when present, dissents 
from the majority at « meeting of the council. 


43. (2) Whenever the Governor-(ieneral iu Corneil declares that it is 
expedient that the Governor-General should visit any part of India 
unaccompanied by his executive council, the Governor-General in Council may, 
by order, authorize the Governor-General alone to exercise, in his discretion, 
all or any of the powers which might be exercised by the Gdvernor-General 
in Council at meetings of the council. 


(2). The Governor General during absence from his Executive Council 
may, if he thinks it necessary, ixssue,on his own authority and responsibility. 
any order, which might have been issued by the Governor-General in Council 
to any local Governinent, or to any officers or servants of the Crown acting 
under the authority of any local Government without previously communicating 
the order to the local Government; and any such order shall have the same 
force as if made by the Governor-General in Council; buta copy of the order 
shal] be sent forthwith to the Secretary of State and to the Local Government. 
with the reasons for making the order. 


(3) The Seeretary of State iu Council may, by order. suspend until 

. further order all or any of the powers of the Governor-General under the last. 

foregoing subsection ; und those powers shall accordingly be suspended as from 

the time of the receipt by the Governor-General of the order of the Secretary 
of State in Council. 


43 (A) The Governor-leneral may, ut bis dicsretion, appoint from 
among the members of the Legislative Assembly, Council Secretaries, who 
shall hold office during his pleasure and discharge such duties in assisting the 
members of his oxecutive Council as he may assign to them. 


(3) There shall be paid to Council seeretaries so appointed such salary 
as may be provided by the Indian legislature. , 
e 


(3) # council secretary shall ‘cease to hold office if he ceases for more 
than six months to be a mumberof the Legislative Assembly. m 
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War and Treaties. 


44. (1) The Governor-General in Council may not, without the express 
order of the Secretary of State in Council, in any case except where hostilties. 
have been actually commenced, or preparations for the commencement of 
hostilities have been actually made against the British Government in India 
or against any prince or State dependent thereon, or against any prince or state 
whose territories His Majesty is bound by any subsisting treaty to defend or 
guarantee, either declare war or commence hostilities or enter into any treaty 
for making war against any prince or state in India or enter into fany treaty for 
wuaranteeing the possessions of any such prince or state. 

(2) In any such excepted case the Governor-General in Council may not 
declare war, or commence hostilities, or enter into any treaty for.making war, 
against any other prince or State than such as is actually committing hostilities 
vr making preparations as aforesaid, and may not make any treaty for guarantee- 
ing the possessioy of any prince or state except on the considerationof that 
prince or state actually engaying to assist His Majesty against such 
hostilities commenced or preparations made as aforesaid. 

(3) When the Governor-General in Council commences any hostilities or 
makes any treaty, he shall forthwith vommunieate the same with the reasons 
therefor to the Secretary of State. 


COMMENTS. 
Se. 33. 44 (both inclusive). 
1. Position of the Governor-General. 

The provisions of this consolidating Act do not give an 
exhaustive statement of the powers of the Governor-General- 
in-Council. (1) The powers, for instance, of the Government 
of India, as the paramount power in India, extend beyond the 
limits of British India. (2) Again the Governor-General-in- 
Council, as representing the Crown in India, enjoys all those 
powers, privileges, prerogatives, and immunities appertaining 
to the Crown, as are appropriate to the case and consistent 
with the local legal system. Thus the rule is maintained that 
the Crown debts rank in priority of all other debts, or that 'the 
Crown is not bound by a statute urfless expressly mentioged 
therein. Ganpat Putaya ve. the Collector of Canara (I.*L. &. 
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1, Bom. 7.) West J. said ‘‘It is a universal rule that the prero. 
gative and the advantages it affords cannot be taken away 
except by the consent of the Grown embodied in statute. This 
tule of interpretation is well established, and applies not only 
to the Statutes passed by the British, but also to the Acts of 
the Indian jegislature framed with constant reference to the 
rules recognised in England.’’ (3) The Governor-General in 
Council has also by delegation powers of making treaties and 
arrangements with Asiatic states, of exercising jurisdiction in 
foreign territory, and of acquiring and ceding territory. It is 
not quite free from doubt whether the Crown in England can 
cede territory to foreign powers without the consent of Parlia. 
ment, though the Crown has undoubtedly the power to make 
treaties. Itis admitted thata treaty made by the Crown in 
England, if it imposes any financial obligations upon the 
British citizens, will not be carried out unless its provisions are 
given effect to by an Act of Parliament. As regards other 
treaties involving cession of territory, recent practive has beén 
to seek the approval ‘of Parliament. In India, however, the 
power of the Governor-General-in-Council to make treaties 
and to cede or acquire territory thereunder has been long since 
recognised [Damodar Khan vv. Deoram Kanji, I. L. S. 1 Bom. 
867; The Taluka of Kotdu Sangani vx. the State of Gondal,'A. €. 
1906]. (4) The Government of India, moreover, derive’certain 
of their powers not from the English Crown, but from the 
native rulers of the country whose place they have taken. 
Thus the rights of the Government in India in respect of lands 
and minerals in India are different from the similar rights of 
-the Crown in England. The Governor-General may also be 
said to have the great Royal prerogative of pardoning crimi- 
nals, though Ilbert says that power is doubted, since it has 
“not been expressly conferred upon him by his warrant of 
appointment. This power is possessed by all colonial Gover- 
nors; and the Viceroy, who is a representative of the King- 
Emperor par excellence, must be taken to have that power. 
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The Code of Criminal Procedure gives power to remit sentence, 
and so the question is of little practical importance. 


The present authority of the Governor-General in Coun- 
cil is thus not the result entirely of Parliamentary enactments. 
No doubt the Government of India shave to work under 
the orders of the Home Government. Pitt’s India Bill 
laid down that the Governor-General could not, without 
the express authority of the Court of Directors, or of the Secret 
Committee, declare war or commence hostilities except for the 
protection of our own territories or those of the allied native 
rulers, and subsequent acts have made very little modification 
in this secticn; so that even atthe present day, the Governor 
General catnot, without the authority of the Secretary of State, 
declare war or enter into a treaty for making war against any 
state in India, or for guaranteeing the possession of any such 
native state. Again in such matters as the reduction or increase 
of taxation, or measures which substantially affect the 
revenues; changes iti the general financial policy regarding 
currency or debt; matters raising important administrative 
issues, or involving considerable, unusual or novel expenditure, 
the previous sanction of the Secretary of State in Council is 
required. But when all allowance is made for these, it still 
remains true that the Governor-General is the immediate ruler 
of the Country. He enjoys powers, as the representative 
of the English Crown, as the successor of the great Mughal, 
which few Secretaries of State “can control; and besides the 
day his opinion can be made to appear as the opirion of the 
people of India, the domination of the Secretary of State must 
cease altogether. Again the Secretary of Stateis too far 
away from the actual seat of Government to exercise an effec- 
tive control over the Viceroy; but for all that, much depends 
on the personality of these two entities. Owing to improved 
means of communication, it is now easier for the Secretary 
of State, if he is a masterful personality, and has a policyof his 
own, to make his authority felt. There are several instances 
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jn which even strong-minded Viceroys have had to submit 
to the rulings of the Secretary of State, or to resign. In 1870, 
there was a dispute between, Lord Mayo and the Duke of 
Argyll, who was then Secretary of State for India, on the 
subject of the Punjab Canal and Drainage Bill which was not 
approved of by the latter. There was a hot discussion; but 
the battle was not fought to a finish, because of the sudden 
death of the Viceroy. There is no doubt, however, that the 
Secretary of State would have compelled the Viceroy either 
to submit or to resign. 


Another controversy between the Secretary of State and 
the Viceroy took place during the administration of Lord 
Northbrook. The Government of India, owing to, the falling 
exchange, passed a Customs Act imposing duties on cotton 
goods imported from England. ‘The Secretary of State was 
indignant, because his consent had not been previously asked, 
and because the act was in direct opposition to the views 
publicly expressed by him. Hecensured the Government of 
India, who, however, pleaded that the measure was an urgent 
one and delay would only mean danger to the trade of the 
country. But the Secretary of State remained obdurate, and 
called upon the Government of India to reverse their tariff 
policy. Lord Northbrook refused, and had to resign; and his 
successor Lord Lytton exercising his extraordinary powers 
in overriding the Council, the measure was repealed. 


Even so late as during the Viceroyalty of Lord Curzon, there 
was a dispute between the Viceroy and the Secretary of State 
about the relative authority of the Governor-General and the 
Commander-in-Chief. Lord Curzon, finding himself over- 
tuled, had to resign. And in our own times, the decisions of 


the Governor-General in Council onthe subject of the Tur- 
kish peace, and the rights of Indians in Kenya, were set at 
naught by the Secretary of State, who, as a member 
of tke British cabinet, was acting in harmony with that 
august “body, But the defeat or the resignation of a Viceroy 
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only emphasises the powers of the Secretary of State. So 
long as these two authorities agree, the Viceroy has a free 
hand, but if the Secretary of ,State means to assert himself, 
he has so far always been able to bring even the most power- 
ful and popular Viceroy to his knees, or compel him to 
resign. 


The Governor-General is an Imperial Officer appointed on 
the advice of the Prime Minister, and not on the advice of the 
Secretary of State, by the Crown. He is also called the Viceroy, 
a title frequently used in ordinary speech; but yet it has 
no legal authority, since it has never been employed in any act 
of Parliament. ‘The first time that title was used was in the 
proclamatign of 1858 which announced,the assumption of the 
Government of India by the Crown. In the course of the 
proclamation, Lord Canning was referred to as the first Viceroy 
and the Governor-General. This title of Viceroy is employed 
frequently in the statutes of Indian Orders and public notifi- 
cation; and may be regarded as atitle of ceremony used 
appropriately in connection with the said functions of the 
representative of His Majesty in India. He has a salary of 
Rs. 256,000 a year. 


On his appointment, and during his tenure, the Viceroy is 
ex-officio Grand Master of the Indian Orders of the Star and 
Empire of India; and on his retirement becomes Grand 
Commander of either (G.C.S.I, and G.C.LE.) 


The Governor-General is usually a man who has already 
made his reputation in English public life. He is eithera 
diplomatist of experience or one who has served as governor 
in some of the British colonies. Thus there have been di- 
plomats like Lord Dufferin or Lord Harding; English politicians 
like Lords Ripon, Lansdowne, Curzon; and ex-governors of 
self-governing colonies like Lords Elgin and Minto. Lord 
Reading is an exception, being an English business-man, 
lawyer and politician, who hadrisen to the highest legal and 
judicial office before his appointment, and had even served 


84 


as an ambassador extraordinary to the United States during 
the war. Though no definite qualifications for this office have 
been laid down, it seems to pe generally understood that 
the highest executive office in India shall be given to a man 
who has already served his apprenticeship in the service of 
the Crown in one department or another, It is also under- 
stood in the same way that the Governor-General shall be a 
man -who has had previously no connection with India. Like 
the Secretary of State, he comes to his task perfectly new 
ayd entirely unprejudiced. 


Since the transfer of the Government of this country to 
the Crown, the only permanent Governor-General, who had 
had previous experience of India, was Sir John* Lawrence. 
But the case of Sir John stands apart. Evenat the time of 
his appointment there wasa strong opposition to theidea of 
an ex-civilian, with all the prejudices and preconceptions of 
the service, being appointed to the highest executive post 
under the Crown in India. That the opposition was well- 
founded is evident from the fact that since the time of Lord 
Lawrence the experiment has not been repeated. Among his 
successors, Lord Curzon seems to be the only man who has 
had any knowledge of the country and its people, prior to his 
appointment as Governor-General. Not asa servant of the 
Crown in India, but as a traveller and a student, a writer and 

‘a minister at home, he had gathered information relative to 
this country long before there was any chance of the greatest 
ambition of his life being realised. Says his historian, ‘‘Lord 
Curzon embarked with an equipment for his task such as few 
Viceroys have possessed, He had spent nearly one year at the 
India Office and three years at the Foreign Office. He had 
visited India four times and had travelled widely within its 
borders. He knew at first hand the North-West frontier 
always an object of deep anxiety.” And yet evenin his case 
somescritics of his appointment argued that the very greatness 
of his qualifications disqualified him. The same writer con- 
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tinues, ‘‘Reduced to a simple formula, their contention is that 
the less a Viceroy-elect knows about India, the better ruler 
he would make, provided he h&s an open mind and a balanced 
sense of judgment. The proposition hardly bears serious 
examination, but it is typical of a certain school of British 
thought. No one maintains that a man] would be a better 
admiral, or a better general, or better surgeon if he was 
entirely without learning or special knowledge; but the task 
of steering the government of India through the vast and 
complex issues which constantly beset it, is supposed by these 
publicists to be best accomplished by an unprepared man with 


a cross-bench mind. India cannot be properly governed upon 
sueh theorles in these stormy daye...... it is a mietake to think 
of a Viceroy ae a judicial referee, surrounded by men necessa- 
rily far more competent than himself. A good Viceroy will 
initiate as well aw adjudge. The Indian Civil Service is the best 
service in the Empire, but_its effect upon its members is to kill 


initiative in all, save the men of very strong individuality, who 


rarely rise to the highest plac’. “the Head of the government 
muet not only decide; he should alseoon occasion lead and 


direct; and a Viceroy who realises that his office is something 
more than a Court of Appeal, therefore, starts with a very long 
advantage if he has made, as Lord Curzon had made, a serious 
and detailed study of Indian questions.’’ 


This long extract is adduced to show that there are two 
schools of opinion with regard to the qualifications of a Viceroy, 
One believes that only such men-selected from among the 
prominent publi¢ men in England-will be a success as Viceroys 
of India, who have had no previous knowledge of the country and 
its questions. The other regards only those Viceroys likely to 
be the best rulers for a country, with all its maze of racial 
and social and political and economic problems, each peculiar 
to itself, who have had previous experience of the country and 
who have studied its problems. Between these two views .,the 
policy of the Imperial Cabinet has fluctuated, thougd the. 
weight of opinion is in favour of the former course. Driven to. 
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its logical conclusion, the ideas of the second school would lead 
to the appointment only of retired Civil Servants of the Crown 
in India. It may, however, be safely asserted at this time that 
this course will never be adopted, notwithstanding the prece- 
dent of a very successful Viceroyalty under Sir John Lawrence. 
And there are good reasons. Thirty years of service in a country 
like India leaves a man-however strong-minded he may be-with 
strong habits of obedience and of dependence upon others for final 
orders. Besides, the sound principle of the British constitu- 
tion, whereby the head of even such departments as the Army 
and the Navy are civilians without technical skill or knowledge, 
is equally necessary in India; and it is realised, only if the 
Viceroy is unacquainted with India. If the ideal of Ministerial 
responsibility is ever to be realised in this country, it can only 
be if the highest officers of the State are neither pedants nor 
experts. The Viceroy is the only man to-day, with the excep- 
tion of his Indiancolleagues in the executive Council, who 
brings the democratic atmosphere of the English or Colonial 
public life in the bureaucratic Government of India. A Viceroy 
who knows too much about India would never know enough to 
make a good chief of a nascent democracy. It is because the 
signs of the times have begun to be appreciated by the powers 
that be, that the Viceroys are chosen from among English dip- 
lomats like Lord Hardinge, or the proconsuls of the great 
English colonies. And the latter class of men are by far the 
most suitable. The hopes and aspirations of new India can be 
encouraged and guided only by men who have had some 
experience of constitutional rule in British democracies 
Over seas. 


We might here add a few words as to the social 
rank of the Viceroy. They are usually distinguished men 
drawn from the peerage, though we have an exception in the 
case of Sir John Lawrence, who was created a peer after his 
termi of Viceroyalty was over, and of Lords Curzon and 
Hardinge who were not peers at the date of their appointment, 
but were created such, just before, they left England to take 
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up the Viceroyalty. It is fitting thgt the highest officer of the 
Urown in India, the man, who, as his title implies, is a repre-' 
tative of the King-Emperor himself, should have a social pogi- 
tion of his own that would enable him to deal with the 
hignest and the noblest in the country, on a footing of 
equality. In spite of all democratic notions, people would 
naturally respect more a man who held a high position in 
English Society, -than one who has no social status, and yet 
presumes to dictate to the Princes and Nobles of the land. 


The idea of the Viceroys for India being selected from the 
Royal family of England has ‘already been abandoned too long 
to require a lengthy consideration. The experiment, however, 
of the Duke of Connaught as the Governor-General of the 
Deminion of Canada, and of hiy son in a similar position in 
Africa, is too great a success, judging from reports, not to give 
rise to apprehension for a repetition of the same on the Indian 
field. The government of this country is a charge vast 
enough to tempt the ambition or the imagination of a Royal 
Prince. The traditions of constitutional rule of the English 
Royal family are long enough to reconcile the radical oppo- 
nents of Royal Viceroys of India merely on constitutional 
grounds. The days, besides, are long gone by, when reasonable 
fears could be entertained of an ambitious and imaginative 
Prince of the Blood creating an independent kingdom for him.. 
self in India, if once appointed a Viceroy. And yet there are 
strong reasons why a Royal Viceroy might be unacceptable 
in India under her present circumstances. For one thing the 
control of the Secretary of State for India would not be so easy 
over a Royal Viceroy of India as over other English gentlemen- 
whether peers or commoners. The Government of India is yet 
an ill-disguised autocracy. The only check on that autocracy 
is that of the Secretary of State. If that check should in any 
way be weakened, the interests of the people of India might 
seriously be endangered. Even if a Royal Prince, proves 
Successfut in colonies like Canada or Australia, that success 
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would be no reason to repeat the experiment, for in the self- 
governing colonies democracy is an accomplished fact; the 
Governor or the Governor-Gegeral is only a constitutional 
monarch who can never do wrong, because he never does 
anything save through his constitutional advisers. In India 
democracy has still to grow, and the Viceroy can do much 
more than we are apt to think to prumote or retard that 
growth. Besides, public criticism of Royal personages is 
bound to*be moderate. And the Indian people—above all 
others-are likely to carry their moderation in this respect to 
extremes. At the time, therefore, when high hopes are 
entertained in all quarters fora new, healthy democracy in 
India, it would be most inopportune to appoint Royal Viceroys 
who quite unconsciously, quite unwillingly, perhaps inspite of 
themselves, might lend themselves to stifle or repress the 
growth of a new democracy in this old land. 


Il. The Duties of the Viceroy. 


In one of his last speeches in India, Lord Hardinge said 
that to his mind the réle of the Viceroy consisted in interpreting 
_ before the people of India the traditions of self-government 
of the people of England; and to interpret before the people 
of Great Britain—the legal and political Sovereign of of India,- 
the wishes and aspirations of the people of this country. 
Though by law he is vested with the superintendence, direc- 
tion and control of the whole government of India under the 
order of the Secretary of State, his real functions have well 
been summarised in this remark of Lord Hardinge's. The 
Viceroy does, no doubt, initiate measures whenever he is 
clever and hard-working as Lord Curzon, or working under 
special, orders from Home as Lord Lytton. But the greater 
portion of his daily work consists in supervising, with the aid 
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of his Council, the work of the various provincial governments; 
and in directing and controlling those departments for whick 
the Governor-General-in-Council is primarily responsible. 
It would be impossible for him, even if he was capable of it, 
to conduct in person the whole administration of this vast 
Empire. The actual administration is-and must be-left to the 
_ Various provincial and departmental authorities. He, as the 
“highest executive officer, with his experience of other peoples 
and other Governments, with his broader outlook and un- 
prejudiced mind, must be ever ready, if not to initiate, at 
least to advise. He must conciliate and placate and harmon- 
ise the discordant elements of this machine. He must com- 
bine the savoire faire of the diplomat with the constitutional 
temperament Of the colonial Governor, In a thousand ways 
a good Viceroy can fulfil his duties—besides those of actual 
government. He must discountenance the rapacity and 
turbulance of some members of the ruling race in India outside 
the official classes; he must encourage the native princes in 
improving their administration, appreciate their efforts as well 
as their difficulties, restrain their waywardness and punish— 
when necessary—their mis-rule; he must animate the dead 
routine of departmental work, impress upon the officials their 
duties as servants of the country where their position has 
made them masters; he must eliminate friction and promote 
good-will among the various races of this continent and 
above all, undaunted by temporary ebullition of temper, 
undismayed by criticism or abuse, uninfluenced by flattery, he 
must ever promote the true interests—social and political—of 
the new India. All this is outside government, and yet indis- 
pensable to make a good Viceroy a great ruler. 


90 


Ill. The Executive Council of the Governor-General. 





The History pf the Council. 


The Governor-General’s Council dates from 1773, if not 
from the earliest days of the East India Company’s rule 
in India. Under the Regulating Act the Governor of Fort 
William in Bengal was made the Governor-General of Bengal, 
and was given a council of 4 members appointed from England 
to hold office for 5 years. Each of the members had the same 
voting power, with the exception of the Governor-General, 
who, as President of the council, had a casting vote. The 
council of the Governor-General, or to speak in technical 
terms, the Governor-General-in-Council, was made supreme 
over the uther two Presidencies, which also had each their 
own Governor-in.council, which considerably hampered the 
task of administration; and so, when Lord Cornwallis was 
appointed Governor-General, he stipulated that he should also 
be made the Commander-in-chief, and that the council should 
be reduced to two members. Thus voting as the Commander 
in-chief and as the Viceroy, he had two votes, which, with the 
addition of the casting vote, gave him supremacy in the 
council, However, provision was also made for the appoint- 
ment of a Commander-in-chief in cases of emergency; and 
therefore, as a further safeguard, the Governor-General was 
given the right to overrule his council in cases of emergency. 
The number of the ordinary members of the council was 
fixed at 3in 1793, and the Commander-in-chief could be added 
as an extraordinary member if specially appointed. The act 
of 1833 added a special member for legislation, who was 
entitled to sit and vote only when the council of the Governor- 
General (which from that day becomes the sole legislative 
authority for the whole of British India) met for the 
purpose of passing rules and regulations. In 1853 he was 
made a full member of the council, i. e. he was entitled to sit 
and vote at every meeting of the council no matter what the 
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question before the council. This feature of the council’ 
having special members for certain departments, was further 
extended in 1859, when the disoydered state of the finances of 
the country required and obtained a trained financier. In 1874, 

the Governor-General-in-Council obtained the power, under an 
Act of Parliament, to appoint another member for the Public 

Works Department only if he thought fit. This power was not 
always exercised, and in 1904 the restriction limiting it to 
Public Works purposes was removed. In 1905 the Public 
Works Department was abolished, and a new Department of 
Commerce and Industry was created, to which was made over 
the bulk of the Public Works Department, viz., the Railway 

matters, while Irrigation works were placed under the charge 
of the Revenue and Agriculture member. The Commander-in- 
Chief under the present Act may be appointed by the Secretary 
of State in Couneil as a member of the council. In practice, he 
is always so appointed. Before 1905 the Commander-in chief 
had no department under him. In virtue of the changes 
made in that year, the Military Department of the council 
was replaced by the Army and Military Supply Departments. 

The former was placed under the Commander-in-chief, who- 
thus for the first time received the charge of a department. 

The latter was in charge of a separate member, who replaced 

the member in charge of the Military department. In 1909 
the Military Supply Department was abolished, and the re- 
sponsibility for the whole military administration passed to the: 
Commander-in-Chief as member in charge of the Army Depart- 
ment. Finally, in November 1910 a sixth ordinary member 
was again added to take charge of the newly constituted 
Education Department. 


At present there are seven members in the Viceroy’s. 
council, 
They are :—(1) General Baron Rawlinson (Commander-in- 
Chief). 
(2) Sir Basil Blackett K.B.E. (Finance member) 
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(3) A. C. Chatterjee, C.I.E., I1.C.S. (Education,) 

(4) Sir W. M. Hailey K.C.S.I., C.1.E. (Home) 

(5) Sit B. N. Sarma (Revence & Agriculture.) 

(6) Sir Mian Mahmud ShafiK.C.S.I.,C.I.E. (Law). 

(7) C. A. Innes ©.S.I., C.I.E. (Commerce and 
Industry). 


For the more convenient transaction of business, the 
Governor-General assigns specific departments to special 
members of the council, But each member is not therefore 
alone responsible for his own department. Macaulay could 
tefuse to take upon himself the reponsibility of the Afghan 
war, because, though he was the Law Member, he did not form 
part of the council. But at the present day, the council hasa 
collective responsibility, and this practice of departmental 
heads is only for the sake of convenience and to secure 
efficiency. Formerly when all matters had to come before the 
whole council, some matters had to wait for twenty and thirty 
years before a solution could be arrived at, and the present 
system goes a great way in securing efficiency. 


IV. Qualifications of the Members. 


The qualifications of the members according to this Act 
are :—(1) Three of them at least must have been in the service 
ofthe Crown for at least 10 years at the date of their appoint- 
ment. (2) One must be a barrister of England or Ireland or 
@ pleader of a High Court of not less than ten years’ standing 
or a member of the Faculty of Advocates of Scotland. (3) No 
ordinary member of the council oan bea military officer other 
than the Commander-in-Chief for the time being of His Majes- 
ty’s Forces in India. If, at the time of his appointment, a 
mer.ber is a military officer, he must resign his command; he 
<annot be employed in military duties during the tenure of his 
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office a8 member of the Viceregal Conncil. The qualifications: 
of only 4 members are thus laid down by law, so that there is a 
diseretion in the appointment of dhe remaining, who may be 
chosen for different qualifications. The members are appointed 
by Royal warrant and usually hold office for five years. 


The presence of Indian gentlemen in the Viceroy’s Council: 
is not secured by any legal provision. On the other hand 
Indians are not by law debarred from holding these offices. 
There is nothing in this Act or any other Act to prevent the 
majority or even the entirety of the Council being composed 
of Indians, provided of course, they fulfil the requirements 
about service ete. And yet till 1910, there was not a single: 
Indian member on the Viceroy’s Council. Said Lord Morley 
in 1908, ‘‘ The absence of an Indian member from the Viee- 
roy’s Executive Council can no longer, I think, be defended. 
There is no legal obstacle or statutory exclusion. The Sec-- 
retary of State can, tomorrow, if he likes, if there be a vacancy 
on the Viceroy’s Council, recommend His Majesty to appoint 
an Indian member.’’ Lord Morley added that he would feel 
it his duty to advise the King to appoint an Indian, and Lord 
Minto, the then Viceroy, conourring in, and even suggesting 
the step himself, an Indian gentleman was appointed for the: 
first time in 1910. The number has since then been increased 
so that we have at the present day three Indian members on 
the Viceroy’s Council. But these are all officials acting vollec- 
tively and.not at all responsible to the Indian publie or their 
elected representatives. Discretion is givento the Governor- 
General to appoint members of the Legislature to the post of’ 
Secretaries to the various departments, but this is only for: 
purposes of training, and has not so far been used. 
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Vv. Character of the Council, 


The council thus consists,of a number of men who have 
‘distinguished themselves in the task of administration long 
before their appointment. At least three of the members must 
have been connected directly with the task of administration 
‘in India; and the others also’must in one way or another have 
long experience of Indian problems, or special qualifications for. 
some special department like Sir Blackett. They thus form « 
‘body of eminent men of experienceiand reputation, entrusted 
with the task of advising and assisting the Governor-General 
in the administration of India. The Governor-General is, as 
we have seen already, a novice as regards Indian problems, 
His counsillors on the other hand are admittedly experienced 
in Indian questions. For those uneonnected with the Govern- 
ment it is difficult to say what is the exact influence of the 
Governor-General and his councillors in the actual administra- 
tion of India. Arguing on abstact principles, if would seem 
that in matters of every day routine, it is not probable that the 
Governor-General would take it upon himself to go against the 
considered opinion of his experienced advisers, and especially 
if that opinion is the opinion of the majority of his colleagues. 
‘The Governor-General bas a right to overrule his Couneil 
under certain circumstances. But it is very doubtfnl if he ever 
feels the need of exercising this extraordinary power. Lord 
Lytton did overrule his council] in the matter of the tariff 
poliey; but that was because he was pledged to carry out the 
policy of the Home Government at any eost. Besides, that 
incident was of too peculiar a character to form a valid pre- 
eedent. Again Lord Dufferin and Lord Elgin used their extra- 
ordinary powers to overrule the council on the questions of 
‘army increase and cotton excise respectively; but even so, the 
power is resorted to only on rare oceasions. It is true 
the mere disuse of a legal power does not amount to its 
abolition; but all the same, it does show its abeyance. 
The prerogative of the King in England to veto Bills sent up 
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py Parliament, has not been specifically abolished by any Act 
of Parliament, and yet almost every writer on the English 
eonstitution takes it for granted that the royal veto is dead. 
The prerogative has been in abeyance—as far as England is 
eoncerned—for more than two centuries. It must be admitted 
that the presence of such a clanse shows, more than anything 
else, the absolute,-autocraite nature of the Government of India. 
In proportion, however, as the principles of representative 
Government are extended, bringing in their train the ideas of 
responsible government, such powers in the supreme head of 
the Government, however elosely cireumseribed, would be found 
to be incompatible if not altogether useless. 


Vi. The Council at Work. 


By sub-clause (2), s. 40, power is given to the Governor- 
General to make rules and orders for the more convenient tran- 
saction of business in his exeeutive council. This power, first 
given by the Indian Conneils Act 1861, was utilised by Lord 
Canning to introduee some division of work in the Council. 
Before 1861 every question of administration had to go through 
the whole council, no matter what the department in whieh it 
had originated, because the council worked as a collective buard, 
and left no power to individual members to work each fora 
separate department. Under the Indian Councils Act of 1861, 
the provisions of whieh have been incorporated in See. 40 (2) 
of this Act, the Governor-General can, for the more convenient 
transaction of business, parcel out the work of administration 
amongst his colleagues. By that method ean be secured more 
‘convenient as well as expeditious transaction of business, 
though the authority of the council as a body is Aiminished in 
Proportion to the increase in individual responsibility. Eagh 
member of the council is thus also the head of a Departngent. 
At the present time business of the Government of India, it 
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may be said, is conducted in a manner analogous to the Cabinet 
administration prevalent in England. The papers regarding 
any subject which comes up*for consideration are prepared by 
the department concerned, and are first submitted to the mem- 
ber in charge of that department. The member passes his own 
orders in all minor cases; but in important cases, and especially 
in eases which concern more than one department, and where 
the two departments differ in opinion, or when it is proposed 
to overrule a Provincial Government, the member cannot pass 
final orders by himself. Such cases are, therefore, referred to 
the Governor-General. He may pass final orders in consult- 
ation only with the member in whose department the question 
originally arose. If he concurs with the member in charge, 
and the question is relatively a minor one, the usnal practice 
would be for the Governor-General to pass the final orders, and 
to give the necessary directions to the secretary of the depart- 
ment to be worked up intoa resolution. Qnestions involving 
large issues of general policy, or questions which cannot be 
decided without legislation of the Government of India, are 
referred to the whole council, and are decided by a majority in 
case of a difference of opinion. The conncil usually meets once 
a week but it may meet more frequently. The meetings are 
private and the decisions arrived at are always represented as 
the decisions of the Governor-General-in-Council. 


The council is divided into 8 departments. They are: (1) 
the Foreign Department, usually in charge of the Governor- 
General himself, (2) the Army Department in charge of the 
Commander-in-Chief since 1909, (3) the Home Department, (4) 
the Revenue and Agricultural Department, (5) the Commerce 
and Industry Department, (6) the Education Department, (7) 
the Finance Department and (8) the Legislative Department. 
Each of these Six latter departments is in the hands of one or 
the other members of the Council. 


97 
VII. The Work of each Department. 


The Foreign Department transacts all. business relating 
to the foreign policy of the Govtrnment of India, to the frontier 
tribes, and to the Native States in India. It also controls the 
general administration of such provinces as Ajmer-Merwara, 
Coorg, the North-West Frontier Provinee, and British Baluchi- 
stan. The Government of India have really speaking very little 
eontrol over their external relations; and saech control as they 
have is confined to the relations with the frontier powers in the 
North-West, sueh as Afghanistan and Persia; and in the North- 

Jast sueh as Tibet, China and Siam. The Foreign Department 
also deals with questions of ceremonial, and those relating to: 
the Indian Orders, the Imperial Service Troops, the Cadet Corps, 
and the Chiefs’ Colleges. 


‘The Home Department is concerned with the work of 
general administration, and deals with internal polities, law 
and justice, polive, bospitals,.pmblic houses, municipalities, 
Local Boards and a number of other snbjects. Matters 
ovelusiastical ave also under this department. As all these 
matters fall primarily within the jurisdiction of Local Govern- 
ments, the work of the Home Department consists chiefly 
in controlling and supervising the Provincial Governments. 
Its share of actual administration is confined to the Government 
of the penal settlement of Port Blair. 


The department of Revenue and Agriculture, created in 
1571 and abolished in 1879, and reconstituted in 1881, is con- 
¢erned with the administration of land revenue and agricultural 
enguiry, agricultural means and famine relief. The organisation 
of eeonomie and scientific investigation and of measures of 
agricultural improvement is also in the charge of this depart- 
ment. The mere enunciation of its branches ¢. g. the Metereo- 
logical Department, the Survey Department, the Civil Veterinary. 
Department, the Forest Department, will suffice to show ats 
multifarions activities. As in the ease of the Home Depa*tment 
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the functions here again «are primarily falling within the 
jurisdiction of Local Governments, and so the functions of the 
Revenue and Agricultural Department are mainly of a super- 
vising and controlling character, Since 1965, it has also 
received charge of the Irrigation branch of the Public Works 
Department. 


The Commerce and Induetry Department, formed in 1905, 
has taken over some portion of the work from other depart- 
ments, and is concerned with the questions relating to the 
trade and manufactures of the country. If is also the depart- 
ment which represents the railways in the council of the 
Governor-General. It is concerned with the administration 
of the Factories, Petrolenm, and Explosives Acts. ‘ Postal bnsi- 
ness, customs, statistics, printing and stationary; and every- 
thing relating to ports, shipping, and trade generally have been 
trausferred to this from the finance department. Other fune- 
tions directly connected with the trade and under this depart- 
ment are the Merchandise Marks Act. [t controls the Post-office 
—an Imperial! Department under a Director-General under 
whom are the Provincial Post-Masters—and also the Telegraph 
Department. It considers all labour questions, inelnding 
emigration to foreign countries, as also to Assam. ‘The control 
of expert mining staff, including inspection of all mines, and 
the matters relating to geological enquiries are made over to 
that department. 


The Legislative Department was formerly a branch of the 
Home Department, but was constituted a separate department 
in 1869. It is responsible for all matters conneeted with the 
conduct of the legislative council of the Governor-General. It 
is also entrusted with drafting of enactments aud of pablish- 
ing and revising the Statute book. It also supervises the 
legislation of the provincial councils, and assists the other 
departments of the Government of India with advice on legal 
questions aud principles. The Law-member of the council is in 
charge of some of the bills introduced into the Governor- 
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General’s Council, and is a member, and usnallx Chairman, of © 
the Select Committees to which those bills are referred. 


The Army Department, fs under the sole charge, since 1909, 
of the Commander-in-Chief. It deals with all questions relating 
to enlistment, pay and promotion of soldiers, volunteers, and 
the Royal Indian Marine, and the Indian Medical Service, 
ordnance and stores. 


The Education Department, created in 1909, deals with all 
educational matters such as the control and establishment of 
nniversities and technical institutions, the grants-in-aid, the 
establishment of schools and their equipment, the extension of 
education ete. As all these matters fall within the jurisdiction 
of the various provincial governments, the work of the Depart- 
ment is chiefly of a supervising and controlling nature, 
besides the main question of formulating the educational poliey 
of the Government of India. . 


The Finance Department deals with the general admi- 
nistration of Imperial Finanee, with qnestions relating ‘to 
the salaries, leave and pensions of public officers, and with 
etirrency and banking. It supervises and controls such sourees 
of revenue as opium, excise, stamps, salt and assessed taxes. 
It also administers the Mint, and the Government Treasuries. 
One single department manages the civil accounts of both the 
supreme and the provincial governments. At the head of this 
department is the Comptroller and Auditor General who is 
also the Head Gommissioner of papercurrency. A separate 
branch, called the Military Finance Department, is entrusted 
with all questions relating ito the financial administration’ of 
the Army. 
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VIIl. Thg¢ Indian Council and the English Cabinet. 


Is the Council a Cabinet? Says Sir J. Strachey : “Although 
the separation of departments is less complete than in England, 
and the authority of the member of Council much less extensive 


and exclusive than that of an English Secretary of State, 
the members of Council are now virtually cabinet minietere, 


each of whom has charge of one of the great departments of 
Government. Their ordinary duties are rather those of admini- 
strators than of Couuncillors.’’ In spite of the writer’s intimate 
experience of the system of the Government of India, it is 
diffenlt to aveept the opinion that the Indian Council] is a 
Cabinet in miniature. Apart from the delegation to each 
member of a specific department, there is no resemblance bet- 
ween the Council of the Governor-General and the Cabinet of 
Western demoeratie countries. On the other hand, the differ- 
ences between the two are many and striking. (1) The autho- 
rity of a Cabinet Minister in Hngland or Franee is much wider - 
as Sir John himself admits-than-that of a Conneillor of the 
Viceroy of India. (2) The public actions of a Cabinet Minister 
in those countries, moreover, are taken by each Minister by 
himself, while the similar actions of the Councillors in India 
are invariably expressed as being the acts of the collective 
entity, the Governor-General-in-Couneil. (3) It is true that 
these Councillors, like the Cabinet Ministers in European 
couniries, are members of the Legislature, apparently pursuing 
a uniform, pre-concerted policy, but there the resemblance ends. 
The couneillors in India by no means hold their position in the 
Council, as do the Cabinet Ministers in democratic countries, 
because they are the acknowledged leaders of the dominant party 
inthe Legislature. There are as yet no officially recognised parties 
in polities in this country. There is also no duty imposed upon 
Vouncillors to hold themselves answerable to the legislature 
for their acts, and to resign in the evext of their acts or policies 
not finging favour with the legislature. (4) Hence though their 
acts are expressed to be in their collective names, there is no 
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collective responsibility. Sir Thomas ‘Holland, it - is true, 
resigned after the munitions affair, but though he was reported 
to have been advised in that transaction by two of his colleagues, 
no other resignations followed. There is also 1 no Prime Minister 
in _India—unless, indeed, we take the Viceroy ‘to be his” ‘own 
Prime Minister-as is usual in all cabinets; and even if we take 
the Viceroy to be his own premier, there is not that bond of 
union between _. him and _ his colleagnes _ “as is always found 
between the prime minister and his eabinet eolleagues in 
rtngland or_Franee, the bond of ‘identical opinions on leading 
political questions of the day and‘of sympathetic changes of 
political fortune. The Viceroy is a new comer, while his col- 
leagnes are all veterans in the service ot India. The Viceroy is 
immeasurably their superior in social position and theoretical 
powers, and they are his superiors in local knowledge. They 
do not, by any means, come to their work at the same moment, 
and leave it also at the same. Beyond the faet that the Viceroy 
usually takes charge of a department of State, and that he 
regulates the distribution of work among his colleagues, there 
is really no similarify between an Mnglish Prime Minister and 
the Viceroy of India. (5) The English Cabinet is a body 
quite unknown to the constitutional law of England. In other 
eountries they have legal existence : but no where has eonsti- 
tutional law invested them with that corporate eapacity which 
we find in the ease, of the Kxeenutive Council of the Viceroy. 
(6) The faneied resemblance to a Cabinet breaks down even 
when we look to points merely uf detail. Thus the position of 
the Seeretary in an Indian Department has been compared to 
that of the permanent Under Seeretary in England. But there 
are important differences between the Indian Seeretary to the 
Government and the English permanent (of course he cannot be 
compared to the Parliamentary) Under-Secretary of State. 
The report of the Royal Commission on Deeentralisation says:— 


“The Secretary, as above stated, is present at Counei) meet- 
ings. He attends on the Viceroy, usuaMy once a 
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week, and discusses with him all matters arising in 
his department, and he has the right of bringing to 
the Viceroy’s special, notice any case in which he 
considers that His Excellency’s concurrence should 
be obtained to action proposed by the departmental 
member of Council. His tenure of office is usually 
limited to three years’’. 


In all these respects, the position of the English permanent 
Uunder-Seeretary is radically different, He cannot be present 
at Cabinet meetings ; he has no direct access to the Prime 
Minister nor the right to appeal against his departmental chief; * 
It is thus impossible to regard the Government of India in 
the same light as the Cabinet Government in England. The 
principles which guide the working of the Indian Council have 
been well summarised by J. S. Mill. 


“The Wounolls ” he says in his Representative Govern- 
ment, “should be consultative merely in this sense, 
that the ultimate decision should rest undividedly 
with the Minister himself : but neither ought they 
to be looked upon, or to look upon themselves, as. 
ciphers, or as capable of being reduced to such at 
his pleasure. The advisers attached to a powerful 
and perhaps self-willed man ought to be placed under 
eonditions which make if impossible for them, 
without discredit. not to express an opinion ; and 
impossible for him not to listen to and consider their 
recommendations, whether he adopts them or not. 
The relation which ought to exist between un chief 
and this description of advisers is very aceurately 
hit by the councils of the Governor-General and 
those of the different. presidencies in India. As a 





i Saree veneaerree er oe och gts 
“(Sec : 43A. of the Act of 1919, which provides for a Parliamentary Seore- 
soo fl in India ; but the provisions of that section have not yet been given effect 
3 and we,are therefore unable at this stage to realize how it will work in 
pained 
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rule every member is expected to give an opinion, 
which is, of course, very often a simple acquiescence; 
but if there is difference of opinion, it is at the 
option of every member, and is the invariable 
practice, to record the reasons of his opinion ; the 
Governor-General or Governor doing the same. In 
ordinary eases the devision is according to the sense 
of the majority. The Council, therefore, has a sub- 
stantial part in the government, but if the Governor- 
(ieneral or Governor thinks fit, he may set aside 
even their unanimous opinions recording his reasons. 
The result is that the chief is, individually and 
effectually, responsible for every act of the 
* government?” ‘ 

No apologs is needed to record at length the opinion 
of one of the most eminent political thinkers of the 
last eentury, who was himself for a long time in the 
service of the East India Company. At the time when 
Mill was writing this, however, the council was working as a 
collective board. each member in which shared equally in every 
vet of administration. The distribriion of the work of the 
vouncil in different departments, each in the charge of one 
member, Was introduced subsequently. But the principles he 
has Jaid down still hold good. [f iseven now recognised as a 
fundamental principle of the Government of India that while 
the Governor-General of India possesses in the last resort: 
power to act npon his jndgment, even against the unanimous 
opinion of his eolleagues, he is also obliged to hear the opinion 
of his experienced councillors. And those councillors have the 
right to make known their opinion, not merly as regards their 
particular departments, but on all questions coming before the 
council. On aevount, however, of the eumbrousness of the 
system of collective working, the practice which prevailed under 
the Company was abandoned in 1861, though in form the acts 
of the Government of India are even now the acts of the Gov- 
ernor-General in Council. 
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It is impossible, therefore, to accept the opinion that the 
Indian Council is for all practical purposes a Cabinet like that 
of England. Those who are entitled to as much deference ag 
Sir John Strachey have declared that the Government of India 
is even now condueted by a collective board or eommitee, in 
which every member—even the Vieeroy—has the same powers. 
Says Lord Curzon: 


“Never let it be forgotten that the Government of India is 
condueted not by an individual but by a committee. * 
No important act ean be taken without the assent 
of a majority of that committee. In practice this 
euts both ways. The Viceroy is constantly spoken 
of as though he and he alone were the (rovernment. 
This is, of course, unjust to his eolleagues, who 
are equally responsible with himself, and very often 
deserve the evedit whieh Le unfairly obtains. On 
the other hand, it is sometimes unfair to him, for 
he may have to bear the entire responsibility for 
administrative aets or polivies whieh were partiei- 
pated in or originated by them. Tne Vice- 
roy has no more weight in his council than any 
individual member of it.” 

If such a strong willed ruler as Lord Curzon eonld pub- 
liely nutter such sentiments, there is every reason to believe 
that the growth of departmentalism has by no means diminish- 
ed the impertance of the connect, or displaced old theories of 
Government. 


The councillors must be made responsible to the ievislature 
jointly and severally since the admitted goal of Indian Goyern- 
ment is responsible Government. The members shonld only 
be allowed to hold office while they have the contidenee of the 
legislature, and should be responsible to that body, and retire 
on a vote of censure or want of confidence by that body. They 
should. be selected only from that party whieh has a majority 
in the Lefislature. 


1X. The Councils of the Governor-General and of 
the Secretary of State compared. 


A comparison of the powers of these two great bodies 
shows that while in theory the council of the superior authority, 
the Secretary of State, appears to have wider powers, in practice, 
the Couneil of the Governor-(ieneral, the man on the spot, must 
of neeessity have the more effeetive powers. (1) It is true the 
eouncillors of the Governor-General may be overrnled by him 
in any case whehever the tranquillity, safety and interests of 
British India, in his opinion, require him to do so, while 
the India Couneil cannot be overruled by the Seeretary of 
State in certain specified matters. (2) At the same time, it 
must be remembered that the couneil of the Governor-General 
is not exelnded from any niatters whether secret or urgent. 
(3) Again, thongh the tenure of office of an India econneillor 
is definite, and though he is not removeable from office exeept 
by a joint address of both the Houses of Parliament, thus 
apparently enjoying a more independent position, he does not 
in reality enjoy fhe same position as the viceregal eouncillor 
whose tenure of office is less seeure, because the latter is never 
confronted by the opposition of a man, with the infinence and 
importance of the Seeretary of State, whenever he differs from 
his chief. (4) The Seeretary of State, moreover, in most matters, 
isnot bonnd to aecept the opinion of the majority of his 
eonneil, even when he consults them, while the Viceroy 
must in most cases abide by the decision of a majority of 
his eouneil. 


The legal liability of the Governor-General and his econn- 
illors—and of all Governors and their ecouncillors—is very 
different from those of the colonial Governor. For acts done 
in their’ official capacity the Indian Governors and they: 
“ouneillors are immune from any liability. They can Mm no 
Way be proceeded against, or arrested or imprisoned before 
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the Indian High Courts. -For certain specified offences, how- 
ever, such as engaging in trade on their own account or re- 
esiving presents, they may be prosecated before the King’s: 
Bench division of the High Court in London. 


45. (1) 


CHAPTER IV. 


PART V. 
LOCAL GOVERNMENTS, 
General. 
Subject to the provisions of this Act and rules made thereunder - 


‘ wvery local government shall obey the orders of the Governor-General in 


Council, and 


keep him constantly and diligently informed of its proceedings 


and of all matters which ought, im its opinion, to be reported to him, or as to: 
which he requires ‘information, and is under his superintendence, direction 
and control in all matters relating to the government of its province. 


(3) The authority of a local government is not superseded by the presence 


| 


in its province of the Governor-General, e 


454. (1) Provision may be made by rules under this Act: 


(a) 


thy 


(a) 


for the classification of subjects, in relation to the functions of 
government, as centra] nnd provincial subjects, for the purpose- 
of distinguishing the functions of local governments and 
legislatures from the functions of the Governor-General in 
Council and the Indian legislature ; 

for the devolution of authority in respect of provincial subjects 
to local governinents, and for the allocation of revenues or other: 
moneys to those governments : 

for the use under the authority of the Governor-General in, 
Council of the agency of local governments in relation to central 
subjects, in su far as such agency may be found convenient, 
and for determining the financial conditions of such agency; and 
for the transfer from among the provincial subjects of subjects 
(in this Act referred to as “transferred subjects” to the 
administration of the Governor acting with ministers appointed 
under this Act, and for the allocation of revennes or moneys: 
for the purpose of such administration. ; 


(2) Without prejudice to the genorality of the foregoing powers, rules 
mide for the above-mentioned purposes may 


fi) 


(ii) 


regulate the extent and conditions of such devolution, allocation, 
and transfer : 

provide for fixing the contributions payable by local governmen®: 
to the Governor-General in Conncil, and making such confribu- - 
tions a first charge on allocated revenues or moneys ; 
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(iii) “provide for constituting a finance department in any province, and 
regulating the functions of that department ; 

{iv) provide for regulating the exercise of the authority vested in the 
local government of a province over members of the public servi- 
ces therein ; 

(v) provide for the settlement of doubts arising as to whether any 
matter does or does not relate to a provincial subject or a trans- 
ferred subject, and for the treatment of matters which affect 
both a transferred subject and a subject which is not transferred ; 
and 


vi) inake such consequential and ‘supplemental provisions as appear 
necessary or expedient : 


‘Provided that withont prejudice toany general power of revoking or 
altoring rnjes under this Act, the rules shall not authorise the revocation or 
suspension of the transfer of any subject except with th? sanction of the 
Searetary of State in Conncil. 


(3) The powers of superintendence, direction, and control over local 
governments vested in the Governor-General in Council under this Act shall, 
in relation to transferred subjects, be exercised only for such purposes as may 
be spevified in rules made under this Act. but the Governor-General in Council 
shall he the sole judge as to whether the purpose of the exercise of such powers 
in any particular case comes within the purposes so specified, 


(4) The expressions * ventral subjects” and “provincial subieets” as used 
in this Act mean subjects so classified under the rules. 


Provincial subjects, other than transferred subjects. are im this Act referred 
to as “reserved subjects.) 


Governorships. 


44. £()) The presidencies of Fort William in Bengal, Fort St. George, 
and Bombay, and the provinces known as the United Provinces, the Punjab. 
Bihar and Orissa, the Centra) Provinces, and Assain, shall each be governed, in 
relation to reserved subjects, by a yoevernor in council, and in relation to 
transferred subjects (save as otherwise provided by this Act) by the governor 
acting with ministers appointed under this Act. 


Tho said presidencies and provinces are in this Act referred to as “gover- 
nors’ provinces” and the two first named presidencies arv in this Act referred 
to as the presidencies of Bengal and Madras. 


2) The governors of the said presidencies are appointed by His Majesty 
by warrant under the Royal Sign Manual, and the governors of the said pro- 
-vinees shall be so appointed after consultation with the Governor-General. 


19. 


(3) The Secretary of State may, if he, thinks ft, by order revoke of 
suspend, for such period as he may direct, the appointment of & council for any 
or all of the governors’ provinces; and whilst any such order is in force the 
governor of the province to which the order refers shall have all the powsap 
of the Governor thereof in Council. 


47. (1) The members of a governor's executive council shall be appotntiak 
by His Majesty by warrant under the Royal Sign Manual, and shall be of such 
number, not exceeding four, as the Secretary of State im Council directs. 


(2) One at least of them must be a person who at the time of his 
appointment has been for at least twelve years in the service of the Crown in 
India. 


(3) Provision may be made by rules under this Act as to the qualifica- 
tions to be required in respect of members of the executive council of the 
yovernor of a province in any case where such provision is not made by the 
foregoing provistons of this section 


48. Every governor of a province shall appoint a member of his execu- 
tive council to be vice-president thereof. 


49. (1) All orders and other proceedings of the government of a gover- 
nor’s province shall be expressed to be made by the government of the province, 
and shall bo authenticated as the governor may by rule direct, so, however, 
that provision shall be made by rule for distinguishing orders and other 
proceedings relating to transferred subjects from other orders and pro- 
ceedings. 


Orders and proceedings authenticated as aforesaid shall not be called into 
question in any legal proceeding on the ground that they were not duly made 
by the government of the province. 


(2) The governor may make rules and orders for the more convenient 
transaction of business in his executive council and with his ministers, and 
every order made or act done in accordance with those rules and orders shall 
be treated as being the order or the act of the government of the province. 


The governor may also make rules and orders for regulating the relations 
between his executive council und his ministers for the purpose of the transac- 
tion of the business of the local government: 


Provided that any rules or orders made for the purposes specified ‘in this 
section which are repugnant to the provisions of any other rules made under 
this Act shall, to the extent of that repugauancy, but not otherwise, be void. 

50. (1) If any difference of opinion arises on amy question brought befor 
a meeting of a governor's executive council, the Governor in Council be 
bound by the opinion and decision of the majority of those present, and if they 
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:are equally divided the governor or other person presiding shall haves. second 
or casting vote. 

(2) Provided that, whenever any. measure is proposed before a Governor 
in Conncil whereby the safety, tranquillity or interests of his province, or 

-of any part thereof, are or nay be, in the judgment of the governor, essentially 
affected, and he is of opinion either that the measure proposed ought to be 
-adopted and carricd into execution, or that it ought to be suspended or rejected, 
and the majority present at a meeting of the council dissent from that 
opinion, the governor may, on his own authority and responsibility, by order 
in writing, adopt, suspend or reject the measure, in whole or in part. 


(8)+ In every such cage the governor and*the members of the council pre- 
sent at the meeting shall mutually exchange written communications (to be 
.recorded at Jarge in their secret proceedings) stating the grounds of their 
respective opinions, and the order of the governor shall be signed by the 
governor and by those members. 

(4) Nothing in this section shall empower x governor to do anything 
‘which he could not lawfully have done with the concurrence of his council. 


51. If a governor is obliged to absent himself from any meeting of his 
executive council, by indisposition or any other cause, the vice-president. 
or, if he is absent, the senior member present at the meeting, shall preside 
thereat, with the like powers as the governor would have had if present : 


Provided that if the governor is at the time resident at the place where 
the meeting is assembled, and is not prevented by indisposition from signing 
any act of council mnde at the meeting, the act shal] require his signature; 
but, if he declines or refuses to sign it, the like provisions shall have effect as 
in cases where the governor, when present, (dissents from the majority at a 
meeting of the council. 

62. (1) The governor of a governor's province may, by notification, 
appoint ministers, not being members of his executive council or other officials, 
to administer transferred subjects, und any ministers sv appointed shall hold 
office during his pleasure. 

There may be paid to any minister so appointed in any province the same 
galary as is payable to a inember of the executive council in that province, 
unless a smaller salary is provided by Jvote of the legislative council of the 
“province. 

(2) No minister shall hold office for a longer period than six monthe. 
unless he is or becomes an elected member of the lucal legislature. ' 

(g). In relation to transferred subjects, the governor shall be guided by the 
Avice of his ministers, unless he sees sufficient cause to dissent from their 
opinion, in }which case he may require action to be taken otherwise than in 
accordance with that advice : 


ill 


Provided that rules may be made under this Act for the temporary. edminis- 
tration of aftransferred subject where, in cases of emergency, owing to ® 
vacancy, there is no minister in charge of the subject, by sach anthority and: 
in such manner as may be prescribed by the rules. 


(4) Tho governor of a governor’s province may at his discretion appoint: 
fran among the non-official members of the local legislature, council secretaries 
who shall hold office during his pleasure, and discharge such duties in assisting 
members of the executive council and ministers as he may assign to them. 


There shall be paid to council secretaries so appointed such salary as may 
be provided by vote of the legislative council. 


A council secretary shall cense to hold office if he ceases for more than 
six months to be a member of the legislative council. 


62A. (1) The Governor- General in Council may, after obtaining an 
expression of opinion from the local government and the local legislature 
affected, by notification, with the sanction of His Majesty previously signified 
by the Secretary of State in Council, constitute anew governor's province, or 
place part of a governor's province under the administration of a deputy-gover- 
nor to be appointed by the Governor-General, and may in such case apply, 
with such modifications a¢‘appear necessary or desirable, all or any of the pro- 
visions of this Act relating to governor’s provinces, or provinces under a 
lieutenant-governor or chief commissioner, to any such new province or part of 
®& province. 

(2) The Governor-General in Council may declare any territory in British 
India to be a “ backward tract,” and may, by notification, with such sanction 
as aforesaid, direct that this Act shall apply to that territory subject to such 
exceptions and modifications as may be prescribed in the notification. 


Where the Governor-General in Council has, by notification, directed aa 
aforesaid, he may, by the same or subsequent notification, direct that any Act 
of the Indian legislature shall not apply to the territory in question or any 
part thereof, or shall apply to the territory or any part thereof subject to 
such exceptions or modifications as the Governor-Genera] thinkg fit, or may 
authorise the governor in council to give similar directions as respects* any 
Act of the local legislature. ; 


52B. (1) The validity of any order made or action taken after the 
commencement of the Government of India Act, 1919, by the Governor-General 
in Council or by a local government which would have been within the powers 
of the Governor-General in Council or of such local government if that Act 
had not been passed, shall not be open to question in any legal 
on the ground that by reason of any provision of that Act or this Act, ‘or of 
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‘any rule made by virtue of any such provision, such order or action 
geased to be within the powers of the Governor-General in Council or of 
‘governmetit concerned. 

(2) The validity of any order made or action taken by a governor ‘acting, 
with his ministers shall not be open to qtestion in any legal proceedings on 
the ground that such order or action relates or does not relate to a trans- 
ferred subject, or relates to a transferred subject of which the minister is not 


in charge. 
Lieutenant-Governorships and other Provinces. 


53. (1) The province of Burma is, subject to the provisions of this Act, 
governed by a lieutenant-governor. 

(2) The Governor-General in Council may, by notification, with the sanc- 
tion of His Majesty previously signified by the Secretary of State in Council, 
constitute a new province under « lieutenant-governor, 

. 64. (1) A lieutenant-governor is appointed by the Governor-General with 
the approval of His Majesty. 

(2) A lieutenant-governor must have heen, at the time of his appointment, 
at least ten years in the service of the Crown in India, 

55. (1) The Governor-General in Council, with the approval ef the 
Secretary of State in Council, may. by notification, create a council in any 
province under a lientenant-governor. for the purpose of assisting the lieu- 
tenant-governor in the executive govermnent of the province, and by such 
notification — 

(a) make provision for determining what shall be the number (not 
exceeding four) aad qualifications of the members of the Coun- 
cil; and 

(}) make provision for the appointment of temporary or acting mem- 
bers of the council during the absence of any member from 
illness or otherwise, and for supplying a vacancy until it is 
permanently filled. and for the procedure to be adopted in 
case of a difference of opinion between a lieutenant-governor 
and his council, and in the case of equality of votes, and in the 
case of a lieutenant-governor being obliged to absent himself 
from his council by indispesition or any other cause: 


Provided that, before any such notification is published, a draft thereof 
shall be Isia before each House of Parliament for not less than sixty days. 
during the session of Parliament, and if, before the expiration of that time, 
an address is presented te His Majesty by either House of Parliament against 


113 


tho draft or any part thereof, no further proceedings shall be taken | 
without prejudice to the making of any new “draft. 

(2) Every notification under this section shall bé laid before both Houdée. 
of Parliament as soon as may be after it is made. 

(3) Every member of @ lieutenant-governor’s executive council shall ‘bi! 
appeinted by the Governor-General, with the approval of His Majesty. 

66. A lieutenant-guvernor who has an executive council shall appoint # 
member of the council to be vice-president thereof, and that vice-president shal!’ 
preside at meetings of the council in the absence of the lieutenant-governor. 


57. A lieutenant-governor who has an executive conncil may, with the 
consent. of the’ Governor-Genéral in Council, make rules and orders for more 
convenient transaction of business in the council, and every order made, or 
act done, in accordance with such rules and orders, shall be treated as being: 
the order or the act of the lieutenant-governor jn Council, An order made 
as aforesaid shf@l not be called into question in any legal proceedings on the 
ground that it was not duly made by the lieutenant-governor in counci). 

58. Each of the following provinces, namely, those known as the North- 
West Frontier Province, British Baluchistan, Delhi, Ajmer-Merwara, Coorg, 
and the Andaman and Nicobar Islands, is, subject to the provisions of this 
Act, administered by a chie#.commissioner. 





59. The ‘Governor-General in Council may, with the approval of the 
Secretary of State, and by notification, take any part of British India under 
the immediate authority and management of the Governor-General in Council, 
and thereupon give all necessary orders and directions respecting the adminis- 
tration of that part, by placing it under a chief commissioner or by otherwise 
providing for its administration. 


Boundaries, 


60. The Governor-General in Council may, by notification, declare, appoint: 
or alter the boundaries of any of the provinces into which British India is for 
the time being divided, and distribute the territories of British Indig among 
the several provinces thereof in such manner as may seem enpnieah subjest 
to these qualifications, namely :— . 

(1) an entire district‘*may not bee transferred from one province to anothér’ 

without the previous ‘sanction of the Grew. signified by the. 
Secretary of State in Council ; and 


(2) any notification under this section may be disallowed by the Sasbats. 
ary of State in Connoil. 
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|. : An alteration in pursuance of the foregoing provisions of the mode of 
sanaitenbien of.any part of British India, or of the boundaries of any part 
of British Tiida, shall not affect the law for the time being in force in that 
part. 

62... The Governor of Bengal in Council, the Governor of Mad 
Council, and the Governor of Bombay in Counéil may. with the approval of 
the Secretary of State in Council, and by notification, extend the limits of the 
towns of Caleutta, Madras and Bombay, respectively; and any Act of Parlia- 
ment, letters patent, charter. law or usage fcunferring jurisdiction, power or 
authority within the limits of those towns respectively, shall have effect within 
the limits as so extended. 


1. The Development of the Provincial Governments 
in India, 


British India is divided into 8 large provinees and 7 lesser 
sharges, each of which is termed a Local Government. The 
provinces are the two old Presidencies of Madras and Bombay, 
toe which, since 1912, has been added the Presidency of Bengal; 
the four old Lieutenant-Governorships of the United Provinees, 
the Punjab, Burma, and Bihar and Orissa; the Chief Commis- 
sionerships of the Central Provinces, Assam, Ajmere-Merwara, 
Coorg; and the Penal Settlement of Andaman and Nicobar Islands 
With the exception of Burma, which, though brought under 
the new regime, still remains in name and style a Lieutenant- 
Governorship ; and of the North West Frontier Province, 
Ajmer, Coorg and the Andamans, all these Provinces have been 
raised to an equality of status as governor’s provinces. To 
these was added in 1912 the Commissonership of Delhi, when 
that city was made the capital of the Government of India. 
The new Chief Commissionership was a charge created by 
separating the district of Delhi and the enclave of territory 
aroundit from the Punjab, and placing it under the Govern- 


ment of India. 
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Originally, the three Presidencies of Fort St. George: Or 
Madras, of Fort William or Bengal, and Bombay were pices 
the East India Company, politically independent of one an 
Though in point of history Mudras was the oldest of the E 
India Company’s possessions in India, the acquisition by Clive 
in 1765 of the Diwani of Bengal, - Bihar and Orissa from the 
Mogul Emperor made the Presidency of Fort William the 
premier Presidency in India. From 1773 this practical impor- 
tance was recognised also in theory, the Governor of Fort 
William being made the Governor-General of Bengal, and being 
given supremacy over other provinces, and over the Governors 
of Bombay and Madras. This supremacy of the Governor- 
General of, Bengal was carried a step further in 1785, and was 
made permanent in 1833, when the Governor-General of Bengal 
was declared to be the Governor-General of India, though the 
same Officer was also the Governor of Bengal. 


The year 1833 is also remarkable in the history of the pro- 
vinees in India, because in that year Parliament permitted the 
East India Company to erecta fourth Presidency ont of the terri- 
tories acquired by the Company on the north-west frontiers of Ben- 
gal, and comprising a great portion of the modern provinces of 
Agra and Ondh. This permissive clause of the Charter Act of 
1833 was not carried into execution till 8 years later; and even 
then in a modified form. The territories on the north-west 
frontier of Bengal were erected into a Lieutenant-Governorship 
by notification in the gazette of February 21, 1836. They were 
styled the North-West Provinces upto 1901, when, in order fo 
distinguish them from the North-West Frontier Province, formed 
in that year, they came to be knownas the United Provinces of 
Agra and Ondh. 

Another change came 20 years later in 1853, when the 
Governor-General of India was relieved from the immediate 
administration of the Presidency of Bengal, and a new Lieute- 
nant Governorship was created to administer that pgovthee. 
Here alsos. 16 of the Government of India Act gave power 
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to the Court of Directors, subject to the sanction of the Board 
of Control, to appoint a Governor for the Presidency of Fort 
William. Until, however, a separate Governor was appointed 
under that Act, the Governor~General was given power to 
appoint a Lieutenant-Governor, The Governor-General exer- 
eised this alternative power, aud Bengal remained a Lieutenant- 
Governorship till11912, The Governor-General becomes from that 
date, both in name as well as in fact, the Governor-General of 
India, and not immediately of any particular province. 


The Panjab, annexed in 1849, was governed first by 4 board, 
afterwards by a Chief Commissioner; and was made a Lieu- 
tenant-Governorship in 1859. Oudh, which was annexed in 1856, 
was first placed in charge of a Chief Commissioner; but was 
later on merged in the Lieutenant-Governorship of the then 
North Western Provinee, and the modern United Provinces 
of Agra and Oudh. Burma was the next Lieutenant- 
Governorship. In 1862 the Burma provinces were known 
as British Burma and were administered by a Chief Commis- 
sioner. After the war of 1886 the whole province was styled 
Burma, and was raised to the status of a Lieutenant-Governorship 
in 1897. On their annexation in 1853 the territories of the Raja 
of Nagpur were made a separate administration, and placed 
under the charge of a Uhief Commissioner in 1861- To them 
-was added the district of Berar eeded by the Nizam in 1903. 
Assam was at first added to Bengal on its annexation in 1876; 
butin the same year it was detached and‘ placed under the 
charge of a Chief Commissioner. In 1905 it was combined 
with the short-lived province of Eastern Bengal and Assam. 
Seven years later, however, by the decree of the King-Emperor, 
the partition of Bengal of 1905 was reseinded. Bengal became 
onve more the Presidency that it was before 1833. The provinces 
of Bihar and Orissa became a new Lieutenant-Governorship; 
and Assam was once more made a separate Chief Commissioner. 
ship. ‘The North-West Frontier province was created in 1901 
and consisted of the districts detached from the Punjab, partly 


